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(i) | 
STATEMENT OF QUESTIONS PRESENTED ON APPEAL 


1. Does the record as a whole support the Deputy Com- 
missioner's finding that the employee suffered an accidental injury 
arising out of and in the course of employment? | 

| 

2. The findings of the Deputy Commissioner are based on 

isolated pieces of evidence, disregarding the substantial evidence. 


3. Are the findings of the Deputy Commissioner in sufficient 
detail to permit the Court to determine whether he has correctly 


i 
| 
i 


applied the law to the evidence? 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14, 022 | 


GENERAL ACCIDENT FIRE AND LIFE ASSURANCE CORP., LTD., 


and ! 

THE AUSTIN COMPANY, INC. 
Appellants, 

v. 


P. J. DONOVAN, Deputy Commissioner, 
D. C. Compensation District, Bureau of 
Employees Compensation 


and 
L. B. BEDNEY 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT | 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT | 


This is an appeal by the appellants from an order entered on the 
17th day of May, 1957, by the United States District Court for the 
District of Columbia, denying appellants' motion for summary judg- 
ment and granting the appellees' respective motions for summary 
judgment and dismissing the appellants’ complaint to set aside an order 


i 
| 


9° 
of the Deputy Commissioner for the District of Columbia. 


This court has jurisdiction of this appeal under Title 36, 
Section 501, District of Columbia Code, 1951, which makes applicable 
to the District of Columbia the Longshoremen's and Harbor Worters' 
Compensation Act, 33 U.S.C. 901, et seq. 


STATEMENT OF CASE 
On November 10, 1955, L. B. Bedney was employed by the 

Austin Company as a laborer-hod carrier at the employer's premises 
at 6130 North Capitol Street, N.W., Washington, D.C. At approxi- 
mately 10:30 a.m. on the said date, L. B. Bedney left the immediate 
scene of his employment and went to an office on his employer's 
premises to receive his pay. Mr. Bedney returned to the site of his 
work several minutes later and resumed his activities (J. A. 10,11). 


At the above time and place, Mr. Bedney was engaged in remov- 
ing scaffolding. A fellow-workman was on a third-story level and was 
handing down planks or boards described as weighing approximately 
90 pounds each, to Mr. Bedney who was standing on the ground level. 
After returning from receiving his pay, Mr. Bedney had received two 
or three planks from his fellow-employee when he suddently became ill. 
Mr. Bedney's supervisor was called and he was immediately removed 
to the hospital where a diagnosis was made of an acute cerebro vascular 
accident with thrombosis of left cerebral vessels and flaccid paralysis 
of right side of body. 


At the time of the onset of his illness, Mr. Bedney was engaged 
in the usual and normal activities of his employment. He did not exert 
or strain himself in the performance of his job. He had been engaged 
in Similar work for several years. He had no knowledge of suffering 
from any disease, illness or injury prior to this date (J. A. 10,11, 12). 


4s. bh 
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That subsequent to the onset of the above illness, Mr. Bedney 
filed a claim for benefits under the provisions of the Longshoremen's 
and Harbor Worker's Compensation Act. : 


| 

That thereafter on September 12, 1956, October 24, 1956, and 
November 23, 1956, hearings were held in this matter before P. J 
Donovan, Deputy Commissioner, District of Columbia Compensation 
District, Bureau of Employee's Compensation Commission. On 
January 31, 1957, P. J. Donovan, Deputy Commissioner, made and 
filed his findings of fact and order of compensation in favor of Mr. 
Bedney. Said findings of fact included a finding that Mr. Bedney 
suffered a personal injury arising out of and in the course of his 
employment (J. A. 4,5). : 


That during the time of employment of Mr. Bedney, The Aus tin 
Company had secured a policy of Workmen's Compensation Insurance 
covering its employees, with the General Accident Fire and 'Life 
Assurance Corp., Ltd. and such policy of compensation insurance was 
in full force and effect at the time of alleged injury to Mr. Bedney. 


On February 23, 1957, a complaint was filed in the United States 
District Court for the District of Columbia to review and set aside the 
order of the Compensation Commission awarding benefits. The reafter, 
on May 17, 1957, the appellees’ motion for summary judgment was 
granted; appellants’ motion for summary judgment was denied and the 
complaint was dismissed. | 


This appeal is taken from the order of the United States District 
Court for the District of Columbia of May 17, 1957 (J. A. 9). 
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STATUTES INVOLVED 
Title 36, Section 501, District of Columbia Code, 1951, 33 
U.S.C. 901, et seq. 
STATEMENT OF POINTS 


1. The record as a whole does not support the finding of the 
Deputy Commissioner that the employee suffered an accidental injury 
arising out of and in the course of his employment. 


2. The findings of the Deputy Commissioner were based on iso- 
lated pieces of evidence and not upon substantial evidence. 


3. The findings of the Deputy Commissioner are not in sufficient 
detail to permit the Court to determine whether he has correctly applied 
the law. 


SUMMARY OF ARGUMENT 


The acute cerebral thrombosis suffered by L. B. Bedney was 


the resuit of natural and pre-existing causes unrelated to his employ- 


ment. 


ARGUMENT 
I 
The Deputy Commissioner's finding that the work in which Mr. 
Bedney was engaged on November 10, 1955, accelerated the pre- 
existing hypertension and was a contributing factor in the resulting 
occlusion is not supported by substantial evidence. 


Since Mr. Bedney suffered no apparent trauma, the issue in 
this case was primarily whether his illness arose out of his employ- 
ment. There was no contention that the illness was an occupational 
disease or infection as arises naturally out of such employment. 
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Three physicians testified at the hearings: Dr. Bernard J. 
Walsh, a cardiologist, Dr. Jonathan M. Williams, a neurosurgeon, 
and Dr. K. Albert Harden, a specialist in internal medicine. All 
three physicians agreed on the diagnosis of an acute cerebral throm- 
bosis (J. A. 20,21, 23, 29,35). They were also in accord that Mr. 
Bedney suffered from hypertension and arteriosclerosis of an unknown 
degree prior to the onset of his illness (J. A. 23, 34). Furthermore, 
they expressed the opinion that activity could accelerate hype rtension, 
and that persons suffering from hypertension usually were found to have 
arteriosclerosis (J. A. 23, 36). ! 


Drs. Walsh and Williams, based on the above history, repeatedly 
expressed the opinion that there was no relationship between Mr. 
Bedney's work and the occurrence of the cerebral thrombosis (J. A. 15, 
16, 17, 35, 36, 37, 39, 40). Dr. Harden testified that the employment 
could be a cause of the illness (J. A. 34). | 


Dr. Walsh very graphically described the process by which 
arteriosclerosis occurs (J. A. 15, 40). Although he readily conceded 
that arteriosclerosis was found to be present in many hypertensive 
persons, he did not believe that there is any relationship between the 
level of one's blood pressure and rate at which arteriosclerosis 
occurs (J. A. 43). On the contrary, many persons are found to have 
arteriosclerosis who have no hypertension at all (J. A. 41). The 
occurrence of arteriosclerosis has thus far been primarily related to 
diet and the aging process, by the medical profession (J. A, 40). 


Dr. Williams stated that there was no relationship between 
activity and the occurrence of a cerebral thrombosis (J. A. 35). In 
the opinion of both Drs. Walsh and Williams, a person suffering from 
hypertension and arteriosclerosis should not engage in strenuous 
activity because of the danger of a cerebral hemorrhage, hot a throm- 
bosis (J. A. 38). This view was also expressed by Dr. Walsh (J. A, 42, 
44). These physicians observed that the vessel becomes hard and 
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brittle as a result of arteriosclerosis and the increased blood pressure 


may cause it to burst but will not precipitate a clot (J. A. 35, 40). 


Dr. Williams explained the relationship of increased blood 
pressure to the occurrence of a clot. He stated that the higher the 
blood pressure is raised, the danger of the formation of a clot de- 
creases. With increased pressure the platelets or thromobocytes 
move more rapidly through the blood stream and do not have an 
opportunity to accumulate at any particular site. If blood pressure 
is a contributing factor in the occurrence of a thrombosis, it is 
decreased blood pressure that contributes not increased pressure. 
During periods of decreased blood pressure, the circulation is slow 
and sluggish permitting thromobocytes to pile up and accumulate at 
a particular site resulting in the formation of a clot (J. A. 35, 36, 37, 
38, 39). 


Dr. Harden,testifying on behalf of Mr. Bedney, was unable to 
express an opinion as to the effect of the work on the cause of the ill- 
ness. He observed that, in general, the length of time Mr. Bedney 
was engaged in his particular work would have no material bearing on 
the cause or onset of the illness (J. A. 25, 26, 27). 


It is important to note that the three physicians were in agree- 
ment that Mr. Bedney suffered from a thrombosis. This thrombosis 
or clot occurred at a site in the cerebral artery. The clot did not 
form elsewhere and move through the blood stream becoming lodged 
in the affected artery. And the resulting occlusion was not the result 
of the progression of arteriosclerosis to a point where the affected 
vessel was completely occluded (J. A. 28). 


The facts concerning Mr. Bedney's work were largely undisputed . 
He had performed similar work for years. He was engaged in no un- 
usual activities just prior to his illness. Indeed, he had only resumed 
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his work for a few moments, following a trip to the office to receive 
his pay, when he became ill. He had, in fact, handled only two or 
three planks when his illness occurred. There was no evidence of 


any stress or strain. 


Appellant's recognize the remedial nature of the Longshoremen's 
and Harbor Workers Act, 33 U.S.C. 901 et seq. This Court on many 
occasions, has expressed its opinion as to the liberal manner in which 
the Act is to be construed. But the Court has not stated that the Act is 
to be considered merely as a policy of health and accident insurance. 
The language and the intent behind the Act, requires some material 
causal relationship between the employment and the resulting illness 


or injury. | 


The Court has held in prior cases that where the effort of the 
employment, superimposed upon a diseased or ill body, is too great 
of a strain and causes an unexpected breakdown of the body, then an 
accidental injury arising out of the employment has been sustained. 
The Deputy Commissioner, has undoubtedly used this rule in making 
his decision in this case. His finding, however, is contrary to law, 
as he had no evidence, or at best inconclusive evidence, that the effort 
of the employment constituted too great a burden or strain on the pre- 
existing diseased body, resulting in the illness. There was evidence 
that the effort could elevate the blood pressure to an unknown degree, 
but there was no evidence that a cerebral thrombosis would result from 
or be caused by the elevated blood pressure. The substantial evidence 
was that the cerebral thrombosis was less likely to occur during the 

| 


period of elevated blood pressure. 


It is clear that the Deputy Commissioner's finding is not based 
on substantial evidence upon consideration of the record as a whole. 
There is no substantial evidence that the cerebral thrombosis was the 
result of the effort required by Mr. Bedney's employment. | His activity 


| 
i 
! 
| 
| 
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just prior to the onset of his symptoms was not unusually strenuous or 
out of the ordinary. Nor is there substantial evidence that the illness 
is a result of risk involved in or incidental to his employment. Ackerman 
v. Cardillo, 1944, 78 U.S. App. D.C. 310, 140 F. (2d) 348. 


II 

The findings of the Deputy Commissioner must be based on more 
than isolated pieces of evidence, Friend v. Britton, 1955, 95 U.S. App. 
D.C. 139, 220 F. (2d) 820. But, in this case it is patent that the Deputy 
Commissioner disregarded the substantial evidence and based his finding 
on unrelated pieces of testimony, disregarding the substance of the 
testimony and opinion of the witnesses. Drs. Walsh and Williams, after 
extensive interrogation repeatedly expressed their opinion that Mr. 
Bedney's work was unrelated to the cause of his injury. Dr. Harden 
stated that the work could have been a factor in the cause of the illness 
but his testimony was inconclusive and not sufficient to support the 
finding of the Deputy Commissioner. 


Il 
The Deputy Commissioner is not required to reveal his reasoning 
processes in arriving at a conclusion but his findings must be in sufficient 
detail to permit the Court to determine if he has correctly applied the law 
to the evidence; Vendemia v. Cristaldi, 1955, 95 U.S. App. D.C. 230, 
221 F. (2d) 103. 


The findings in this case are notin sufficient detail to determine 
whether the Deputy Commissioner found the disability to be the result 
of a cerebral thrombosis or an occlusion of a cerebral artery due to 
the progression of arteriosclerosis. [If the disability was the result 
of a cerebral thrombosis, then the testimony of the three physicians 
must be carefully reviewed to determine if it is supported by 
substantial evidence. If the disability resulted from an occlusion of 
the cerebral artery as a result of the progression of arteriosclerosis, 
then the findings must necessarily be reversed because there is no 
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evidence whatsoever to support it. The opinions of all the physicians 


were to the contrary. 


In the past when confronted with a similar situation, this Court 
has found it advisable to remand the case to the Deputy Commissioner 
for more detailed findings, Vendemia v. Cristaldi, supra. | 


CONCLUSION 





Based on the foregoing reasons it is apparent that Mr. Bedney 
did not suffer an accidental injury arising out of his employment. The 
findings and award of the Deputy Commissioner should be reversed or 


remanded for further proceedings. 


Respectfully submitted, 
: 
| 
JOHN A. BECK ! 
605 Southern Building 
Washington 5, D. C.: 


Attorney for Appellants , 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT FOR 
The District Of Columbia 


[ Filed February 21, 1957] 


GENERAL ACCIDENT FIRE & LIFE 

ASSURANCE CORP., LTD. 
425 - 13th Street, N. W. 
Washington, D. C. 


and 
THE AUSTIN COMPANY, INC. 
16112 Euclid Avenue 
Cleveland, Ohio 


Plaintiffs 


Civil Action 


) 
) 
) 
) 
) 
) 
) 
) 
v. ) ! 
) No. 439 - "57 
P. J. DONOVAN ) | 
Deputy Commissioner | 
District of Columbia Compensation ) ! 
District ) 
Bureau of Employees' Compensation 
604 - 17th Street, N. W. ) 
Washington 25, D. C. ) 
) 
) 
) 
) 
) 


and 
L. B. BEDNEY 


722 Sixth Street, S. E. 
Washington, D. C. 





Defendants 


| 
COMPLAINT FOR REVIEW OF COMPENSATION AWARD 


1. Jurisdiction is vested in this Court by Section 21 (b) of the 
Longshoremen's and Harbor Workers' Compensation Act made applicable 
to the District of Columbia by an act of Congress approved May 17, 1928. 

2. The plaintiff, General Accident Fire & Life Assurance Corp. , 
Ltd., is a body corporate having an office and doing business in the 
District of Columbia. The Plaintiff, the Austin Company, is a corporate 
body with offices at 16112 Euclid Avenue, Cleveland, Ohio. 
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3. The defendant, P. J. Donovan, is a Deputy Commissioner, 
United States Employees’ Compensation Commission, District of 
Columbia Compensation District. 

4. On November 10, 1955, the defendant, L. B. Bedney, was 
an employee of plaintiff, The Austin Company, and was employed as a 
laborer-hod carrieratthe employer's premiseS at 6130 North Capitol 
Street, Washington, D. C. At the time and place aforesaid, the 

plaintiff, General Accident Fire & Life Assurance Corp., Ltd., 
insured the liability of the employer for compensation under the 
Longshoremen's and Harbor Workers' Compensation Act. 

5. On November 10, 1955, at approximately 10:30 a.m. while 
the defendant, L. D. Bedney, was employed as aforesaid, he suffered 
an illness described as an acute cerebro vascular accident with 
thrombosis of left cerebral vessels and flaccid paralysis of right side 
of body, bladder and bowel paralysis of sphincters and incontinence and 
aphasia. Said illness occurred a few minutes following the said 
defendant's return to the site of his work from receiving his pay at his 
employer’s office. The said defendant was engaged in removing 
scaffolding and was standing on the ground level and receiving planks 
weighing approximately 90 pounds each from a co-worker two levels 
above. Following the onset of the illness, the said defendant was 
removed immediately to the hospital where the above diagnosis was 
made of his condition. 

6. Ata formal hearing held in this matter before defendant, P. 
J. Donovan, Deputy Commissioner, on September 12, 1956, October 24, 
1956, and November 23, 1956, in which several stipulations of fact were 
agreed upon, the testimony of several physicians was taken and reports 
and exhibits were received into evidence, constituting the entire record 
upon which the Deputy Commissioner could make his decision. 

7%. Pursuant to the above hearing, the defendant, P. J. Donovan, 
Deputy Commissioner, made a finding of fact and an award of compen- 
sation benefits to the defendant L. B. Bedney dated January 31, 1957, a 
copy of which is attached hereto. Plaintiffs allege that said findings of 


a 
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fact and award are not supported by substantial evidence on the record 
considered as a whole, is not in accord with law, is arbitrary, and is 
founded upon speculation. | 

8. Plaintiffs allege that defendant L. B. Bedney is insolvent and 
has no income or property of any kind or character. Under the terms 
of the said award, plaintiffs are required to pay unto defendant L. B. 
Bedney an immediate payment of Two Thousand One Hundred Seventy 
Dollars ($2,170.00). Plaintiffs will, therefore, suffer irreparable 
damage unless the enforcement of the said award is stayed pending 
final disposition of this cause. | 

WHEREFORE, the plaintiffs pray 

1. That the original transcript of the testimony taken at the 
formal hearings, original reports and exhibits referred to in paragraph 





(6) of this complaint be filed in this cause and made a part of this 

complaint. 
2. That the said P. J. Donovan, Deputy initiate be 

enjoined temporarily and permanently from enforcing or attempting to 





enforce the aforesaid award of compensation. : 
3. That this Honorable Court wholly suspend or set aside said 
award and dismiss the claim for compensation. 
4. That plaintiffs have such other and further relief 4 as is just. 


FROST & TOWERS i 


By: /s/ John A. Beck 
Southern Building | 
Washington 5, D. C. 
Attorneys for Plaintiffs 
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{ Filed February 21, 1957] 


UNITED STATES DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 
DISTRICT OF COLUMBIA COMPENSATION DISTRICT 


In the matter of the claim for compensation : 
under the District of Columbia 
Workmen's Compensation Act 





L. B. BEDNEY 
Claimant ‘ 
vs. " COMPENSATION 
THE AUSTIN COMPANY ; ORDER 
 eaplowme _ AWARD OF 
pay * COMPENSATION 
GENERAL ACCIDENT FIRE AND * CASE NO. 18446-9 
____ LIFE ASSURANCE CORPORATION, LTD. : ohh kal ov are! 
vil Sind? % 
Insurance Carrier 


weer mek 7 

Such investigation in respect to the above-entitled claim having 
been made as is considered necessary, and hearings having been duly 
held in conformity with law, the Deputy Commissioner makes the following 

FINDINGS OF FACT 

That on November 10, 1955, the claimant above named was in the © 
employ of the employer above named, whose address is P. O. 16112 
Euclid Avenue, Cleveland, Ohio; that the employer was subject to the 
provisions of an Act of Congress approved May 17, 1928, entitled "An 
Act to provide compensation for disability or death resulting from 
injury to employees in certain employments in the District of Columbia, 
and for other purposes"; that the liability of the employer for compensation 
under the said Act was insured by the General Accident Fire and Life 
Assurance Corporation, Ltd.; that on the said date the claimant herein, 
while performing services for the employer as a laborer-hod carrier 

at the employer's premises at 6130 North Capitol Street, Washington, 
District of Columbia, sustained personal injury resulting in his disability; 
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That for a number of years prior to the injury on November 10, 

1955, the claimant had sclerosis of the cerebral arteries and severe 
diastolic hypertension, although he suffered no symptoms of this 
condition and it had not interfered with his ability to perform his regular 
work; that on November 10, 1955, he was engaged as a laborer, standing 
on the ground level and receiving planks which were handed down to him 
from a co-worker two levels above; that the planks weighed 90 pounds 
each, and after receiving them from the co-worker above the claimant 
stacked them on the ground level; that this was strenuous work; that at 
approximately 10:30 a.m., after having performed the above-described 
strenuous work for several hours, with the exception of a few minutes 
during which time he was required to receive his pay, the cldimant 
suffered a paralysis of his right side due to occlusion of a cerebral 
vessel; that the strenuous work in which the claimant was engaged on 
November 10, 1955, accelerated the pre-existing hypertension and was 
a contributing factor in the resulting occlusion; i 

That the injury arose out of and in the course of the employment; 
that written notice of the injury was not given to the employer within 
thirty days, but that the employer had immediate knowledge of the injury 
and has not been prejudiced by the lack of written notice; that the em- 
ployer furnished the claimant with some medical treatment in accordance 
with the provisions of section 7 (a) of the Act; that the claimant secured 
additional medical treatment and care required by him as a result of the 

injury; that the employer is liable for the reasonable cost of all 
medical and hospital treatment and care required by the claimant asa 
result of the injury; that the average weekly wages of the claimant herein 
at the time of the injury were $85. 60; 

That since the injury and as a result thereof the claimant has been 
wholly disabled; that such total disability is continuing and is permanent; 
that the claimant is entitled to compensation for such permanent total 
disability at the maximum rate of $35 per week; that accrued compensation 
for permanent total disability from November 10, 1955, to January 16, 1957, 
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inclusive, 62 weeks at the rate of $35 per week, amounts to $2,170; that 
nothing has been paid by the employer and the insurance carrier as 
compensation. 

Upon the foregoing findings of fact, the Deputy Commissioner 
makes the following 

AWARD 

That the employer, The Austin Company, and the insurance carrier, 
General Accident Fire and Life Assurance Corporation, Ltd., shall pay 
to the claimant herein compensation as follows: For permanent total 
disability, 62 weeks at the rate of $35 per week, from November 10, 
1955, to January 16, 1957, inclusive, amounting to $2,170, which 
amount is due and payable forthwith, and beginning January 17, 1957, 
shall continue payments at the rate of $35 per week, payable in bi-weekly 
installments during the continuance of such permanent total disability 
or until further order of the Deputy Commissioner; and shall furnish 
such medical and hospital treatment and care as the nature of the injury 
may require. 

A fee for legal services rendered the claimant in connection with 
this claim is approved in favor of Everett L. Edmond, Esq., 1510 Ninth 
Street, N. W., Washington, D. C., in the amount of $200, such sum to 
constitute a lien upon and be paid out of this award. 


Given under my hand at Washington, D. C., 
This thirty-first day of January, 1957. 


/s/ P. J. DONOVAN 


Deputy Commissioner, 
District of Columbia Compersation District 


[ Proof of Service] 
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[ Filed March 7, 1957] ! 
DEFENDANT BEDNEY'S MOTION FOR SUMMARY J UDGMENT 

Defendant L. B. Bedney, by his attorney, moves this Honorable 
Court for Summary Judgment in his favor upon the ground that it appears 
from the complaint together with the transcript of testimony taken before 
the defendant Deputy Commissioner that the Compensation Order 
complained of is in accordance with law, there is no genuine | issue as to 
any material fact, and that defendant is entitled to aneement ¢ as a matter 
of law. 


/s/ Everett L. Edmond : 
*x* * * ! 


Attorney for Defendant, Bedney 
[ Certificate of Service] ! 


| 
| 
| 
| 
| 
| 
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[ Filed April 2, 1957] 


PLAINTIFFS' OPPOSITION TO DEFENDANT BEDNEY'S 
MOTION FOR SUMMARY JUDGMENT AND PLAINTIFFS" 
CROSS MOTION FOR SUMMARY JUDGMENT 


Comes now the Plaintiffs, by and through their attorneys, Frost 


& Towers, and opposes the motion of Defendant L. B. Bedney for 
summary judgment and further moves the Court for a summary judgment 
in favor of the Plaintiffs, and for reasons therefor refers tothe 
Memorandum of Points and Authorities attached hereto and made a part 
hereof. | 
| 
FROST & TOWERS | 


By /s/ JohnA. Beck 
* * * 


Attorneys for Plaintiffs : 


[ Mailing Certificate] 


{ Filed April 2, 1957] 


MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION 
TO MOTION FOR SUMMARY JUDGMENT BY DEFENDANT 
BEDNEY AND IN SUPPORT OF PLAINTIFFS' CROSS-MOTION 
FOR SUMMARY JUDGMENT 


[ Filed April 24, 1957] 
DEFENDANT DONOVAN'S MOTION FOR SUMMARY JUDGMENT 

Comes now defendant Donovan by his attorney, the United States 
Attorney for the District of Columbia, and moves the Court to enter 
judgment for defendants on the ground that there is no genuine issue as 
to any material fact, and that defendants are entitled to judgment as a 
matter of law. 

Attached hereto and made a part hereof is a certified copy of the 


transcript of proceeding (with exhibits) before the Bureau of Employees' 
Compensation, Department of Labor, on September 12th, October 24th 
and November 23d, 1956, In the Matter of L. B. Bedney, Docket No. 
18446-9. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Edward P. Troxell 
Principal Assistant United States 
Attorney 


/s/ Joseph M. F. Ryan, Jr. 
Assistant United States Attorney 


3 /s/ William R. Rafferty 
WARD E. BOOTE | Assistant United States Attorney 


Assistant Solicitor Attorneys for Defendant Donovan 


STUART ROTHMAN 
Solicitor of Labor 


RERBERT P. MILLER 
JAMES EDWARD HUGHES 
Attorneys 

U.S. Department of Labor 
Of Counsel 





19 [ Filed May 17, 1957] 
ORDER 
This cause having come on for hearing and it appearing to the 
Court upon consideration of all the pleadings filed herein, the 
administrative record of the Bureau of Employees’ Compensation, memo- 
randa submitted, oral argument by counsel for the respective ' parties, 
andthe Court-havinge- made Findings -of Fact-and Gonciusions of Law, 
it is this 17th day of May, 1957, ! 
ORDERED, That judgment be and the same hereby is entered for 
the defendants, as prayed for in their motion for summary judgment. 


/s/ Matthew F. McGuire’ 
JUDGE 


[ Certificate of Service] 


| 
| 
| 
| 
! 
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20 [ Filed June 7, 1957] 
NOTICE OF APPEAL | 
Notice is hereby given this 7th day of June, 1957, that plaintiffs, 

General Accident Fire and Life Assurance Corp., Ltd. and The Austin 
Company, Inc. hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court entered on the 
17th day of May, 1957 in favor of P. J. Donovan, Deputy Commissioner, 
and L. B. Bedney against said General Accident Fire & Life Assurance 
Corp., Ltd. and The Austin Company, Inc. 





FROST & TOWERS | 
By: /s/ John A. Beck | 
Attorney for Plaintiffs | 


General Accident Fire & Life Assurance 
Corp., Ltd. and The Austin Company, 
Inc. 





[ Certificate of Mailing] : 
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[ Filed April 24, 1957] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


U. S. DEPARTMENT OF LABOR 
BUREAU OF EMPLOYEES' COMPENSATION 
DISTRICT OF COLUMBIA WORKMEN'S COMPENSATION ACT 
Before the Honorable P. J. Donovan 
DEPUTY COMMISSIONER FOR THE DISTRICT OF COLUMBIA 

* * * * * * * 

THE DEPUTY COMMISSIONER: The record will show this 
hearing began at 10:15a.m., Wednesday, September 12, 1956. The 
hearing at this time is being held upon the application of the claimant, 
Mr. L. B. Bedney, 722 Sixth Street, S. E., Washington, D. C. The 
employer is The Austin Company, 16112 Euclid Avenue, Cleveland, 
Ohio, with local offices at 6130 North Capital Street in Washington, D.C. 
The insurance carrier is General Accident Fire & Life Assurance 
Corporation, 1510 H Street, N. W., Washington, D. C. 

The claimant is not present at this hearing but is represented by 
Attorney Everett L. Edmond, 1510 Ninth Street, N. W., Washington, 

D. C. The employer and the insurance carrier are represented by 
Attorneys Frost & Towers, Southern Building, Washington 5, D. C., 
Attorney John A. Beck, appearing. 

From information contained in the informal file and on the basis 
of an informal discussion between counsel for the parties and the 
undersigned, immediately prior to the opening of this hearing, it appears 
that on November 10, 1955, the claimant, L. B. Bedney, was in the 
employ of the employer as a laborer-hod carrier at an average weekly 
wage of $85. 60 at the employer's premises at 6130 North Capital Street, 
Washington, D. C.}; that on the said date the claimant was engaged with 
a co-worker in taking down scaffolding; that the co-worker was on the 
third deck handing down planks to Bedney who was on the floor level; 

that the planks are referred to as long boards weighing about 


a 
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90 pounds each; that at approximately 10:30 a.m. on the said date, 
Bedney left the immediate scene of his activities to receive his pay and 
returned within a few minutes to resume his usual duties; that after the 
co-worker had handed down an additional two or three planks, he noticed 
that Bedney apparently was not in normal health; that on the same day, 
the employer had knowledge of this instance -- | 

MR. BECK: (interposing) Pardon me, Mr. Donovan. Can I 
interrupt there? I believe you might want to put in there his complaints 
at the time. I think he complained of numbness of his arm, and had 





difficulty in speaking, just about that time, just immediately' following 
the sequence of events that you have related. ! 

THE DEPUTY COMMISSIONER: Are you in agreement Mr. 
Edmond that we shall include that? 

MR. EDMOND: Yes, sir, if that was the complaint. | 

MR. BECK: Yes sir, he says, "came to me and complained" -- 


H 
i 
| 


this is the foreman -- "one of my hod carriers came to me and 
complained to me of a numbness in his arm. He wanted to go home and 
IT sent him to the office and they sent him to the hospital from there." 

THE DEPUTY COMMISSIONER: All right, the record will show: 
It then appears from the record that the employer had immediate 





knowledge of the incident and referred the claimant to a physician, 

Dr. Leo J. Schildhaus, whose original diagnosis was acute 
cerebro vascular accident with thrombosis of left cerebral vessels and 
flaccid paralysis of right side of body, bladder and bowel paralysis of 
sphincters, and incontinence and asphasia. ! 

* SS * * * * * 

THE DEPUTY COMMISSIONER: The record should how show 
that at the appointed hour for this hearing, attorney Edmond, represent- 
ing the claimant, appeared and stated that he has no witnesses to 
present at this time. ! 

I believe for this record, you should state the reason the claimant, 
Mr. Bedney, is not here. | 

MR. EDMOND: He is not able, he is disabled. ! 


| 
| 
| 
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THE DEPUTY COMMISSIONER: Because of his physical 
condition he is unable to be here? 

MR. EDMOND: That's right. 

THE DEPUTY COMMISSIONER: The record should further show 

that counsel for the parties had an off the record discussion before 
this hearing opened and it was agreed that the circumstances under 
which the incident occurred could be read into this record without the 
necessity of calling lay witnesses. 

x* ss * * * * * 

MR. BECK: There is one other point that I don't believe you have 
included, and that is that the employee, the claimant, on this date was 
performing the usual duties of his job at the time he was stricken and 
there was nothing unusual in his activities at this particular time. 

THE DEPUTY COMMISSIONER: Mr. Edmond, are you in agreement 
with that? 

MR. EDMOND: Now he was employed as a hod carrier, isn't that 
correct? 

THE DEPUTY COMMISSIONER: Yes, sir. 

MR. BECK: Hod carrier and laborer. Apparently they did both. 
They did a great deal -- 

THE DEPUTY COMMISSIONER: His occupational classification 
on the employer's report is shown as "laborer-hod carrier." 

MR. EDMOND: That would include the duties he was performing 
that day. 

THE DEPUTY COMMISSIONER: Usual duties of a laborer and hod 
carrier. 

MR. BECK: All of the statements I have referred to from his 
co-workers have stated that they were doing their usual job, and there 
was nothing unusual about the activities on this occasion. 

* ok * xe * * * 

THE DEPUTY COMMISSIONER: The record should show at this 
time that at 10:45 a.m. the claimant, L. B. Bedney, and his wife 


appeared in the hearing room. Mr. Edmond, inasmuch as Mr. Bedney 
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13 
is here in person, do you still feel that you prefer not to call him as a 
witness ? | 

MR. EDMOND: We can call him as a witness, since he is here, 
as best as he is able to give us an account, have him testify. : 

THE DEPUTY COMMISSIONER: Is there any information you 
feel you can develop in this record that has not already been agreed 
upon ? Let's go off the record a few minutes. 

(There was a discussion off the record. ) 

THE DEPUTY COMMISSIONER: Back on the record. 

Let the record show that attorney Edmond has informally had a 
discussion with his client and he now feels that there is no further 

information that can be developed from the claimant than has 
already been agreed upon in this record. ! 

ce ok * * x 

DOCTOR BERNARD J. WALSH | 
was called as a witness for an on behalf of the respondent, and being 





then and there duly sworn by the Deputy Commissioner, assumed the 


witness stand and, upon examination, testified as follows: 
* * * * * * * 
THE DEPUTY COMMISSIONER: Let me interrupt you Mr. Beck 
and Dr. Walsh. Doctor, for your information, we had a session of 


| 
| 
‘ 


hearing here this morning and by agreement of the parties there was 
admitted into the record as evidence a report filed by you under date 
of August 1, 1956. 
THE WITNESS: Yes, sir. | 
THE DEPUTY COMMISSIONER: Now, the parties agreed to 
admit that report, subject to such further examination as they may wish 





to conduct. So, I mention that in order that it won't be necessary to 
repeat in detail the content of your report. | 
3K * * x aK 
CROSS-EXAMINATION 
BY MR, EDMOND: | 
Q. Dr. Walsh, the diagnosis was cerebral thrombosis of the right 
side, leaving the patient without speech. A. That is right, leaving a 
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paralysis of the right side. 

Q. Now, you stated in your report to Mr. Beck under date of 
August 1, 1956, that in your examination of the patient you were told by 
him that he was stricken after he had loaded his hod with bricks and 
was carrying it into the building. A. Thatis right. That came 
largely from his wife, I should say, or I should say half the answer, 
because he doesn't speak very intelligibly, but his wife apparently 
understood him well and his wife accompanied him, so that is what I 
judged from questioning both of them in response to what he was doing, 
in response to my question as to what he was doing at the time this 

occurred. 

MR. EDMOND: Off the record Mr. Commissioner. 

THE DEPUTY COMMISSIONER: We are off the record. 

(Discussion off the record. ) 

THE DEPUTY COMMISSIONER: We will go back on the record. 

BY MR. EDMOND: 

Q. Dr. Walsh, will you agree to changing the statement in your 
report in which it shows that the claimant had been carrying hod on this 
particular date to the actual set of facts which were that they were 
dismantling scaffolding and he was on the ground level and receiving 
pieces of scaffolding weighing about 90 pounds per board on this 
particular morning when the attack occurred? A. Yes sir, I 
certainly agree to that. 

Q. Now, in the light of that, Doctor, would you consider that 
that sort of work on this particular day was a strenuous occupation? 
A. Yes sir, Iam sure it was. 

Q. Your examination disclosed that Mr. Bedney had suffered 
from severe diastolic hypertension for a number of years and cerebral 
thrombosis is a resulting effect of such hypertension, is that correct? 
A. That is right, yes sir. I believe that he had hypertension for a far 
longer period than he knew he had it. I based it for the reason I said 


there, changes in electrocardiogram, the size of his heart, and at least 
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it is the prevailing competent medical opinion for a good many 
years that those who have high blood pressure are much more prone to 
get thromboses of arteries in various places, particularly the brain, 
than those of course who don't have high blood pressure. ! 

Q. Twenty-nine percent of those people who have hypertension 
probably suffer from thrombosis? A. Iam sure it will be the over- 
whelming majority, I am sure there would be a great majority in any 
event. | 

Q. Now, what is the acceptable treatment for one who is suffering 
from severe diastolic hypertension, Dr. Walsh? A. Well, various 
medications, of course, we have are reasonably good, but certainly the 
medications today are far better medications than we have ever had for 
the treatment of hypertension and, of course, that would include the 
avoidance of strenuous physical effort. If one knew that the patient had 
severe hypertension, we certainly wouldn't advise them to do strenuous 
things. | 


* * * * 6 * * 


| 

Q. Among those things which could happen could be an aggravation 
of the condition which could bring on cerebral thrombosis, could it not? 
A. Ohno, cerebral thrombosis, there is no evidence that you ever get 
thrombosis of the cerebral vessels as a result of what one is doing. It 
is a degenerative biological process which occurs as a result ofa 
narrowing, filling up if you will, of the wall of the artery by; what we 
call atherosclerosis, that is a material that contains a good deal of fat 
known as atheroma, and as that vessel narrows progressively over '"X" 
period in this man, it eventually thromboses. Now the thrombosis is 

certainly never due in the brain so far as I know up to this moment. 
There is no scientific evidence ever adduced to indicate that what one is 
doing ever gave anybody cerebral thrombosis. It might give you 
cerebral hemorrhages perhaps, once in a while, but no evidence that 
this man had cerebral hemorrhage. He had cerebral thrombosis and 
not a shred of scientific evidence, reliable scientific evidence to my 
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knowledge, that would support the belief that what one is doing had any- 
thing to do whatever with producing cerebral thrombosis though high 
blood pressure does in some way or other is an antecedent. What we 
think high blood pressure does in some way or other is it traumatizes 
the artery so that it promotes atherosclerosis, it promotes hardening, 
but, of course, many people have cerebral thrombosis who have no 
high blood pressure. 

Q. Well now, you will agree Doctor, won't you, that heavy 
lifting would increase the pressure on the heart? A. Oh, yes sir. 

Q. And you will further agree that one suffering from severe 
hypertension and diastolic hypertension will not lengthen his life span 
by engaging in strenuous work such as in carrying hod and heavy lifting 
as the claimant did? A. True, but you can't prove shortening either. 

Q. But you would agree to that. A. Sure. 

Q. Is it not true that strain will increase the pressure within the 

abdominal aorta? A. Yes, sir. 

Q. Now, Dr. Walsh, would you say that physical strain or 


activity by one having a hypertension such as you have described would 
tend to hasten death or aggravate that condition ? 

MR. BECK: I am going to object to that question. What do you 
mean attempt to hasten death? Death is not an issue in this case and 


I don't see the relevancy. 

MR. EDMOND: I will tie it in. 

THE DEPUTY COMMISSIONER: Do you wish to rephrase the 
question Mr. Edmond? 

MR. EDMOND: I wanted it like that, even though it isn't an issue. 
Death is not an issue, but I wanted to ask the question like I have it 
because the subsequent questions depend upon that. 

THE DEPUTY COMMISSIONER: Doctog, if you feel you can 
answer the question I will allow it to be answered subject to connection 
with this case. 

THE WITNESS: Would you please read me the question again? 
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(The Reporter read the pending question. ) 


THE WITNESS: Yes sir, in general, yes sir. 
ok a x * cs cs * 


A. Yes sir, Iam sure he has had essential hypertension for a 


time long before this -- I don't know how long, of course, no one but 
God knows how long he has had it before he had his cerebral thrombosis. 
I don't see how you can tie in his work and cerebral thrombosis medically. 
I think that is impossible so, therefore, I don't quite understand your 
questions. Speaking in general, certainly anything that is manually or 
emotionally strenuous to a person who has a good deal of diastolic hy- 
pertension is, of course, undesirable because they may get much 

higher hypertension temporarily for a few months and develop either 
cerebral hemorrhages, which the man hasn't had, or develop, you might 
Say, acute left heart failure due to straining and already strained left 
ventricle, but this man has never had any evidence of that. So that his 
work and his cerebral thrombosis are just totally unrelated So far as 

any sound medical opinion would go, in my judgment. I just can't 
see how you can relate them because thromboses of a cerebral artery is 
a degenerative process which may well be hastened by hypertension, by 
long-standing hypertension, but the time that the thrombosis occurs has 
no relationship whatsoever to one's blood pressure or what you are doing 
at the time it occurs, because it is not something that occurs as a 
result of strain. It is a biological rusting process and that just has 
been going on lord knows how long, and just on this November 10th that 
artery which, let's say, may have permitted a stream of blood of a 
millimeter on November 10th prior to him sliding a board down, at that 
moment was chosen to shut down completely, and bingo, he had cerebral 
thrombosis, and that would have nothing to do, so far as we know today, 
with what you are doing. . 

Q. You have indicated earlier, Doctor, that a person with that 
disease would be told to avoid strenuous work. A. With diastolic 
hypertension of this degree, absolutely, for fear certain things would 
happen. 
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Q. And among those things that could happen would be an 
aggravation of the hypertension? A. Right. 

* * * * * * 1K 

REDIRECT EXAMINATION 
BY MR. BECK: 

Q. Doctor, if the facts as they have been stipulated to this 
morning were that the claimant, Mr. Bedney, had been doing this same 
type of work for several weeks or several months or several years, as 
far as that goes, would that have any effect upon your opinion of this 
case? A. Well, no, it wouldn't affect it much, Ithink one way or the 
other. Once we know this man has cerebral thrombosis, I don't think 


it matters what he was doing or really what he wasn't doing over the years. 


Q. Asa matter of fact, cerebral thrombosis being largely the 
result of hardening of cerebral arteries -- A. (interposing) Entirely 
due to that. 

Q. (continuing) -- isn't it just as likely or just as probable you 
might have such a person, such a person might have a cerebral _ 
thrombosis while he is asleep or completely inactive? A. Much more 
probably, statistically it occurs more often than when you are doing 
something. 

Q. Don't you think in such a case then you can reasonably draw 
the conclusion that the fact that he had this thrombosis on the job was 
coincidental to the job rather than a coincident, rather than a result? 
A. I feel very firmly that is so. 

THE DEPUTY COMMISSIONER: Dr. Walsh, could a cerebral 
hemorrhage cause hemiplegia? 

THE WITTINESS: Yes, sir. But again, ordinarily speaking, most 
people who have cerebral hemorrhage that would cause hemiplegia would 
probably die. But it certainly could be said that he may have had 
cerebral hemorrhage, but cerebral hemorrhage probably is most lethal. 
The broad differentiation between cerebral thrombosis and cerebral 

hemorrhage, those who have hemorrhage die and those who have 
thrombosis don't. 


19 
THE DEPUTY COMMISSIONER: That is rather variable, People 
with cerebral hemorrhage generally die. 
THE WITNESS: Yes, sir. 


* ok * * 
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DISTRICT OF COLUMBIA WORKMEN'S COMPENSATION scr 
Office Of Deputy Commissioner 
Washington, D.C. 


j 
Leave this space Blank 
Case No. 18446-9| 
Insurance Carrier's No. 36 


ATTENDING PHYSICIAN'S REPORT | 


NOTE. - Section 7, Longshoremen's Act: '* * * Nor shill any 
claim for medical or surgical treatment be valid and enforceable, as 
against such employer, unless within twenty days following the first 
treatment, the physician giving such treatment, furnish to the! employer 
and the deputy commissioner a report of such injury and treatment, on 
a form prescribed by the Bureau." 

IMPORTANT. - All questions to be fully answered. Exact point 
of amputation and other permanent partial disabilities MUST BE KNOWN 
BY THE DEPUTY COMMISSIONER in order to determine compensation 
due injured according to permanent or partial disability acheaule in the 
law. 


1. Name of injured person  L. B. Bedney | 


Present address 722 - 6th St., S. E., Washington, D. C. 
treet and Number ty or town 


. Name of employer Austin Company Washin on, D, C, 
(adcirens} a 
4 


Date of accident or first illness 11/10 , 1955, at 10:50.A. M. 
Dates of treatment rendered by you 11/10, 11, 12, 13, 14, 15, 
16, 17, 18, 19, 20, 21, 22, 28, 24, 25, 26, 27, 28, 29, 30, 

12/1 & 2 | 
Other treatments, by whom? Dr. Harvey Ammerman | 
Address Washington, D. C. | 


——————-_.-. 
Nature of treatment by you? I. V. medication and hospital care 
| 


| 
H 
1 
| 
| 
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8. What further treatment indicated? Physiotherapy & Hosp. care. 
9. Who engaged your services? Austin Company 


10. Was injured person hospitalized? oo 


Name and address of hospital Garfield Hospital - Washington, D.C. 
State in patient's own words how accident occurred or occupational 
disease was caused: Patient at work suddenly had difficulty 
in speech and presented himself to foreman who brought him to 
office. 
Give an accurate and complete description of the nature and extent 
of injury (please fill in diagram on back) BP290/220 
Acute cerebro vascular accident with thrombosis of left cerebral 


vessels and flaccid paralysis of right side of body, bladder and 
bowel paralysis of sphincters and incontinence and aphasia. 
Were X rays taken? Yes Dates X-rayed 11/22/55 


. What do X rays show? No significant abnormalities on X ray. 


Is the claimant's present disability a result of the injury above 
described? Yes 

Will the injury result in (a) Permanent defect? Yes 
If so, what? Hemiplegia & aphasia 
(b) Serious facial or head disfigurement NO. 

Is there any history or evidence present, of preexisting injury or 
disease, and if so, what? Yes - long established history of 
hypertension . 

On what date do you think the injured person will be able to resume 
his usual work? Not determined 

On what date able to do any work and nature of work? Will probably 
be permanently disabled. 

I am a physician duly licensed in the State of District of Columbia, 
and graduated in the year 1949 from University of Vermont 
Medical College. 


Dated 12/2/55 | (Signed) Leo J. Schildhaus, M.D. 
Attending Physician. 


Address 6101 New Hampshire Ave., N. E. 
a * 5d * 
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D. C. #2 CLAIM # 18446-4 
GARFIELD MEMORIAL HOSPITAL ! 
FLORIDA AVENUE AT 10TH STREET, N. W. 
WASHINGTON 1, D.C. 
HOSPITAL INSURANCE REPORT | 
NAME OF PATIENT Bedney, L. B. Age 36 Hospital No. 55-11614 
Address 722 -6thStr. S. E. DC ! 


| 
| 
| 
| 
I 


| 
| 


General Accident Fire & Life Assurance Corp. 
Addresss Wash. 5, D. C. 
Admitted to Hospital on 11-10-1955 at 12:25 p.m. 
Discharged on 12-2-1955 at 6:00 p.m. ! 
Complaint Hypertensive several years, treated w/ pills up to present 
episode. While at work (N. Capitol and Blair Rd.)., Austin and Co., 
he had CVA, was seen in physicians office with flaccid paralysis right 
hand (cold & clammy), aphasia and weakness of right side of face. 
Final Diagnosis (including complications) Hypertensive encephalopathy 
with secondary cerebral thrombosis left. Right hemiplegia. Aphasia. 
Incontinent of urine and feces. | 
Operations performed (nature and date) 11-17-55 Lumbar puncture. 
Patient transferred to DC Gen. Hosp. 12-24-55 : 
Taken from Hospital Records 2-3-1956. | 
If the above information is insufficient, please send your representative 





to view the record. 


(Signed) Marie M. McGee, R.R.L. 
Medical Record Librarian 


RECEIVED Feb-7 1956 D.C.C.A. 
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D. C. #3 
BERNARD J. WALSH, M. D. 
FARRAGUT MEDICAL BUILDING 
WASHINGTON 6, D. C. 


August Ist, 1956. 

Mr. John A. Beck, 
c/o Frost and Towers, 
Southern Building, 
Washington, 5, D. C. 
Dear Mr. Beck: 

On July 30th, 1956 I saw L. B. Bedney, a 36 year old Negro, 
formerly employed as a hod carrier for the Austin Company. I reviewed 
your file dealing with this man's illness and had the opportunity of 


questioning the patient and his wife, and of examining the patient. This 


man and his wife agreed that he had not had any medical examination 
prior to his illness of November 10th, 1955 for many years, aside from 
treatment in 1952 for a nosebleed. He knew nothing of having high 
blood pressure until November 10th, 1955, no comment ever having 
been made to him by a physician previous to that time about his blood 
pressure or any other physical quality. He had been working for three 
months for the Austin Company as a hod carrier, prior to his illness. 
He had felt well without special complaint. On November 10th, 1955, 
as he went about his work as usual, at a time when he apparently had 
loaded his hod with brick and was carrying it into the building he 
suddenly lost the use of speech and developed weakness of the right side. 
He was taken to the office of a nearby physician, Dr. Leo J. Schildhaus 
and from there to Garfield Hospital. Dr. Schildhaus anda 
consultant, Dr. Ammerman, determined that Mr. Bedney had cerebral 
thrombosis with right hemiplegia, motor aphasis, and for a time 
incontinence of bladder and bowel. After three weeks in that hospital 
he was transferred to the Rehabilitation Service at the D. C. General 
Hospital where he remained a month. He continues under the care of 
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this group who have fitted him with a walking brace. de is able to get 
about but with some difficulty. His speech has returned but only 
partially as there is a good deal of aphasia to this time. : 

On examination Mr. Bedney was seen to walk with the aid of a cane 
and a walking brace applied to the right leg. He had spastic paralysis 
of the right leg and right arm. There was weakness of the right side of 
the face and he spoke with difficulty because of aphasia. His blood 
pressure was 170 systolic, 140 diastolic. The cardiac rate, rhythm, 
and sounds were normal. No murmurs were heard. There was no 
gallop. The lungs were clear. There were good — in both 





femoral arteries. 
The electrocardiogram presented a typical pattern of left ventricular 
hypertrophy and strain. 
Fluoroscopic examination showed at least slight enlargement of the 
left ventricle. The aorta was widened and thickened. 
Though Mr. Bedney had no knowledge of his blood pressure prior 
to his recent illness because of lack of physical examinations over the 





years, there can be no doubt that despite his comparative youth, 
he has had severe diastolic hypertension for a number of years. This 
is shown by his well developed hypertensive heart disease as shown by 
the electrocardiographic changes and by considerable narrowing and 
other evidences of sclerosis of the retinal arteries. Such a patient as 





this man suffering from long-time hypertension is prone to develop 
cerebral thrombosis, and this did occur in Mr. Bedney on November 10th, 
1955. There is no valid medical evidence to support the idea that 
cerebral thrombosis and one's activities are in any way related. The 


| 
illness of this man came about because of progressive hardening and 


thickening of the affected cerebral arteries, a degenerative process 
which occurs without relationship to physical activity. There is no 
reason then to relate this man's illness of November 10th, 1955 to his 


werk. Sincerely yours, 


bjw. w (Signed ) Bernard J. Walsh ! 
RECEIVED AUG -7 1956 


| 


D.C. C. A. | 
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[ Filed April 24, 1957] 
DR. K. ALBERT HARDEN 
was called as a witness for and on behalf of the claimant, and being then 


and there duly sworn by the Deputy Commissioner, assumed the witness . 


stand and, upon examination, testified as follows: 


* * * * * 
DIRECT EXAMINATION 
* * * * * 


BY MR. EDMOND: 

Q. Doctor, did you make an examination of Mr. Bedney and, if 
so, give us the result of your examination? A. Yes, I did. On October 
16, 1956, Isaw Mr. L. B. Bedney and his wife in my office. I reviewed 
the file on Mr. Bedney, interviewed him, and his wife, and examined 
Mr. Bedney. | 

THE DEPUTY COMMISSIONER: Dr. Harden, let me interrupt 
you, please. Are you going to read substantially from your written 
report of July 23rd? 

THE WITNESS: That was my intention. 

THE DEPUTY COMMISSIONER: Mr. Beck, since Dr. Harden is 
giving the history and the results of his examination intends to read 
substantially from his report, would you be in agreement to admit this 


report subject to such further examination as you may deem necessary or 


as Mr. Edmond may deem necessary? I suggest that merely for 
the purpose of saving time for all concerned. 

MR. BECK: Yes, I think it would save time. 

THE DEPUTY COMMISSIONER: Mr. Edmond, do you wish to 
request that Dr. Harden's report be admitted in evidence? 


MR. EDMOND: I So do. 
* * * * * * * x * 


4 
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CROSS- EXAMINATION 
BY MR. BECK: 

x bd * xk * 3 

Q. Doctor, would the length of time that he had engaged in this 
activity have any bearing upon your opinion in this case concerning the 
relation of his work to his illness? A. You have in mind the particular 
time that he had been engaged in dismantling the scaffolding, that parti- 
cular activity ? : 

Q. Yes. | 

THE DEPUTY COMMISSIONER: Doctor, before you answer that 
question, I wish to clarify the question in my own mind, Mr.) Beck. Is your 
question intended to inquire as to how long he was engaged in dismantling 
the scaffolding on this particular day or prior to that? | 

MR. BECK: No, on this particular day at this particular time, 
how long prior to the onset of his illness had he been engaged in this 
particular work? | 

THE DEPUTY COMMISSIONER: On November 10 of 1955? 

MR. BECK: Yes. : 

THE DEPUTY COMMISSIONER: Fine, you may answer, Doctor? 

THE WITNESS: I would say it might have some bearing, yes. 

BY MR. BECK: : 
Q. In other words, if he had been engaged in dismantling the 





scaffolding for several hours, that might have more of an effect, in 
your opinion, on the onset of the illness than if he had only been engaged 
in dismantling a few minutes? A. I don't think I would agree to that 
particular statement. I would say in general it might have some effect, 
but not to the extent that he would be more likely to have an illness asa 
result of several hours of this type of work rather than a shorter period 
of this type of work. 
Q. Doctor, I believe the evidence in this case thus far has shown 
that along about 10:30 or quarter to eleven on the morning of this illness 
that Mr. Bedney had left the scene of his work and had gone down to the 


payroll office with several other employees and had received his pay and 





i 
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then he had returned to his work and had actually been on the job only a 


few minutes and had received only two or three or very few boards 
from the man on the upper floor at the time of the onset of his illness. 
Now, Doctor, would that fact or those facts have any bearing upon 
your opinion in this case? A. I wouldn't think that they would have too 
much bearing upon the general outcome in this particular case. 

Q. Doctor, do you think the effort that was expended in walking 
down to the office and receiving his pay and walking back to the scene 
of his work, do you believe that effort had any effect upon the onset of 
his illness? A. I would say one would not reasonably think so. 

* * * ae a 

@. Doctor, assuming that Mr. Bedney did suffer from high blood 
pressure or hypertension prior to the onset of his illness and that he had 
so suffered for several months or years and that this sclerotic condition 
was related to it, is there any reason to infer that this cerebral artery 
would become occluded or thrombosed while he was engaged in activity 
than it would to infer that it was just as likely to occur while he was not 
engaged in activity? A. Well, I would have to answer that question in 
this way that strenuous activity causes elevation of blood pressure both 
in normal persons and in persons who have high blood pressure so that 

activity over a period of time would make it more likely that Mr. 

Bedney would have a thrombosis than if he were not engaged in strenuous 
activity. Now, as to the particular day of the accident, that is something 
else again. 

Q. Isn't it a fact, Doctor, that medical history has shown that 
people suffert hese cerebrovascular accidents while they are home in bed 
asleep? A. In persons who have arteriosclerosis without hypertension, 
of course, that is not an uncommon story. On the other hand, the person 
who has hypertension with sclerosis is much more likely to develop throm- 
bosis if he leads a very active life than if he leads a quiet or sedentary 
type of life. 

Q. Doctor, are you able to draw an opinion as to what Mr. Bedney's 
blood pressure was elevated to as a result of his activity? A. I could not 
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draw any conclusions. We can only go on work that has been done. A 
number of studies have been done on both normal persons and persons 
with high blood pressure in terms with relation to physical activity to the 
level of blood pressure and these studies have indicated that physical 
activity does cause an elevation of blood pressure. ! 
Q. Persons who suffer high blood pressure continue to have high 
blood pressure when they are not engaged in activity though, don't they ? 
A. Yes, but the level of the blood pressure is different; it is lower. 
Q. You are not able to tell us to what degree the levels change? 
A. No, I don't think I wish to make that statement to that effect because . 
that is a question that could not be readily answered. It differs in differ- 
ent individuals, for instance. | 


* XK * * * 


Q. Doctor, in your report, you say that one would deduce from the 





cardiac enlargement, the state of the retinal vessels, electrocardiographic 
changes and the state of the aorta that Mr. Bedney's hypertension 

had been present for several years. Now, wouldn't you also have to deduce 

that as a result of the presence of these factors, that his sclerotic condition 


| 
to the cerebral artery had also been present or had been developing over 


a number of years? A. Well, sooner or later, when one has hypertension, 
sclerosis develops. As to the relative duration of the sclerosis or rela- 
tion of the hypertension, it would be hard to say. | 

Q. Doctor, would you say that this sclerotic condition of the 
cerebral artery had been in the process of development for longer than 
three months prior to the onset of illness? A. I could speculate that the 
cerebral artery had developed enough sclerosis to the point that one could 
have a thrombose occluded that it might have been only a few months but 
it would be speculation. I couldn't answer that specifically. : 

q@. As a matter of fact, if you follow the theory that one who has 
hypertension develops a sclerotic condition of the arteries, then would 
you say that sclerotic condition generally begins at the time or shortly 
following the onset of hypertension? A. Well, it would depend again on 
the level of the blood pressure. If we could assume Mr. Bedney had this 
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level of blood pressure for a certain time, we could very definitely say 
he would have sclerosis for this time. 

* * a 5d 

BY MR. BECK: 

Q. Doctor, you say that the majority of cerebrovascular accidents 
occurring in hypertensives in many series is due to thrombosis. Are 
there other causes? A. Cerebral hemorrhage. 

Q. Are there any other causes? A. There is occlusion of the 
vessel just due to sclerosis. In other words, the vessel can become so 
narrow by sclerosis that you have in effect the same condition as if you had 
thrombosis or hemorrhage in terms of the effect upon the brain. 

Q. Isn't that what we had here as a result of this sclerotic condition, 
the vessels closed in and became narrower? A. They became narrower 
but that doesn't produce the type of illness Mr. Bedney has unless it be- 
comes completely occ luded. The diagnosis here was a thrombosis of such 
a narrowed vessel. 

q. I wonder if you could clarify it for me. Here we had a sclerotic 
condition of the cerebral artery, right? A. Yes. 


Q. That had narrowed the passageway for the flow of blood? A. 
That is right. 
q. And it had narrowed to the point where blood could no longer 


flow through or a sufficient supply of blood could not flow through so as to 

serve the brain and that resulted in the illness? A. No, that is not 
correct. If we follow the diagnosis that was made, and I believe the dia- 
gnosis is correct on Mr. Bedney, that he had the formation of a clot in one 
of these narrowed vessels, cerebral vessels, which caused the complete 
occlusion of the vessel, it is also possible for the vessel to become so 
narrow that it isn't necessary to have a clot to close it, but that diagnosis 
was not made in this particular case. 

ca * ! * * * 

THE DEPUTY COMMISSIONER: Doctor, do people survive after a 
hemorrhage? 





| 
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THE WITNESS: Cerebral hemorrhage -- some people do survive, 
particularly if they are small hemorrhages. However, with cerebral 
hemorrhage, as a rule, blood is in the spinal fluid and not uncommonly 
they become comatose at the time it happens. So, these are the things 
we use to help us differentiate between cerebral hemorrhage and cere- 

_ bral thrombosis. The evidence in this case, shall we say, is compatible 
with cerebral thrombosis. : 
BY MR. BECK: | 

Q. Then it was not the sclerotic condition of the artery ' that 
actually was the precipitating cause of the onset of the ailment, but the 
clot formed in the blood stream that stuck in the sclerotic artery? Is 
that correct? A. No, thatis not correct. The thing that happens is 
that when sclerosis develops, the vessel becomes narrower and it be- 
comes easy for these clots to form in order to occlude the vessel. Now, 
a normal vessel, such a clot would not form under the same circum- 
stances. It is because of the presence of sclerosis that these clots do 
form; hence, that is one of the dangers, both of arteriosclerosis and hy- 
pertensive cardiovascular diseases. Clots will form in such a narrow 
vessel. The vessel is narrowed by sclerosis. i 

@. When you use the word "thrombosis, " is that synonymous with 
clot? A. Yes. 

q. Thrombosis is formed in the blood stream independent of the 
sclerotic condition of the artery, is it not? A. No, it is not! independent 
of the sclerotic condition of the artery. It is one of complications of a 
sclerotic condition of the artery, that is, formation of the clot in these 
cases. In other words, if they were not sclerotic, the clot would not 

form. The clots form because the vessel is sclerotic; is damaged; 
the opening is narrowed, and the formation of the small clot then occludes 
the narrowed opening of the vessel. That is one of the complications of 


sclerosis of the vessels. | 


* x * * * 
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THE DEPUTY COMMISSIONER: What would be your thought in 
respect to a matter of this kind. This record indicates, as you have 
read from Dr. Schildhaus' report, that the blood pressure was 290/220. 
Now, this report doesn't specifically indicate on what date that was taken. 
I will presume it would have been early in Dr. Schildhaus’ treatment, 
would you not? 

THE WITNESS: I would think so. 

THE DEPUTY COMMISSIONER: So, assuming that reasonably soon 
after the accident the blood pressure was 290/220, the record indicates 
that on August 1, 1956, when Dr. Walsh examined the patient, he found 
170/140, and then on October 16th, when you examined the patient, you 
found 200/140. What can we expect is the reason for this specific differ- 
ence between 290/220 and 170/140? That is during the period from 
November '55 to August '56. 

THE WITNESS: I would say the most likely thing is that the indi- 
vidual was engaging in strenuous activity which in itself would cause 
elevation of the blood pressure. If we had the opportunity to take his 
blood pressure prior to the accident, we probably would have found it 
much elevated and conversely, when an individual is placed apparently 
in a condition whereby he obtains rest and limited activity, the blood 
pressure tends to drop, so that by August, when Dr. Walsh examined 
him, he had a chance to have a drop in blood pressure and at this parti- 
cular time I examined him, I would say my blood pressure was comparable 
to that of Dr. Walsh because the diastolic pressure, the lower pressure, 
140, is the one that is most important and which shows the least variation 
under various conditions. For all intents and purposes, that seems to 
be the level of his pressure because it was true in August and apparently 
also true in October. But, his conditions of lifehave changed since the time 
of the accident. 

* * * 

REDIRECT EXAMINATION 
BY MR. EDMOND: 
Q. Doctor, assuming that the patient had a sclerotic condition and 
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plus the hypertension and on this day in question, he was reaching for 
boards, handling boards weighing approximately 90 pounds and reaching 
upward and getting them down and putting them on the ground or on the 
floor, as the case may be, would your opinion be that his bldod pressure 
would be increased to such a point that it would cause the thrombus to 
form in the sclerotic place in which it did? A. Well, on that, it would 
be a matter of opinion. We have no direct evidence that might be the 
case. There is indirect evidence, which I think I mentioned! in my re- 





port, of some studies done at John Hopkins in which they found or at 
least there were two cases reported in which manipulation of the neck 
caused thrombosis of the basilar artery which is also one of the arteries 
of the brain, so it raises a possibility. : 

I say again, it is a matter of opinion, that sometimes activity 
about the head and neck in a person who is susceptible might act as a 
trigger mechanism in the production of a thrombus, but I would not say 
it is a generally accepted view. | 

Q. Doctor, you might give us a more simple illnaeéatton of a per- 


son who has a hypertensive condition and a possible sclerotic condition 





under the condition as Mr. Bedney was on this particular day. Can you 
give us an illutration as to what would happen -- I mean, whether or not 
his blood pressure would be elevated and if his blood pressure was ele- 
vated, what would happen to the sclerotic condition? What is the possi- 
bility of anything happening? Could you give us a simple illustration? 
THE DEPUTY COMMISSIONER: Dr. Harden, I certainly don't have 
any desire to suggest an answer that you would make, but isn't it true 
that you have gone over that very question in some detail or do you think 
you could simplify the answer or clarify, as Mr. Edmond has suggested? 
THE WITNESS: I have gone over that particular point unless there 
is some particular phase of it you had in mind. i 
MR. EDMOND: I was thinking about the elasticity of 1 the arteries, 
as such, you know -- 





THE WITNESS: In that respect, of course, in a cen person, you 
have very elastic blood vessels which can stand an increase in pressure 


because they give. But, with a person who has sclerotic blood vessels, 
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of course, the vessel is hard. It is like a pipe stem and it doesn't give 
in spite of the increase in pressure in the blood vessels, so that damage 
to the vessel can occur with marked elevation of the pressure and if 
damage occurs, then a thrombose formation is more likely. 


* ok % * * 


RECROSS-EXAMINATION 
a * ok 
BY MR. BECK: 

Q. Doctor, can the sclerotic condition as differentiated from the 
thrombosis, can that sclerotic condition reach the point where it can 
completely close that artery off? A. That is true. 

Q. Without the presence of a thrombus? A. Thatis correct. That 


is one form of cerebrovascular accident. 
Q. Could that condition have occurred here? A. Well, itis a 
possibility; it is a possibility, but the only difference between what happen- 


ed to Mr. Bedney and if that happened, would be a matter of degree. The 
onset would be perhaps more gradual than it was in his particular case. 
His was a fairly sudden occurrence. 
x * * * 
CLAIMANT'S EXHIBIT NO. A 
K. ALBERT HARDEN, M.D. 
2631 13th Street, N. W. 
Washington 9, D. C. 
October 23, 1956 


Attorney Everett L. Edmond 
1510 9th Street, Northwest 
Washington, D. C. 


Dear Mr. Edmond: 


On October 16, 1956, Isaw Mr. L. V. Bedney and his wife in my 
office. I reviewed the file on Mr. Bedney, interviewed him and his wife 
and examined Mr. Bedney. 
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Mr. Bedney, a 36 year old Negro male who lives at 722 Sixth Sty, 
S.E., and his wife agreed that he had not been told by any physician that 
he had high blood pressure prior to November 10, 1955. They stated 
further that the only medical treatment he had previously was for a nose- 
bleed in 1952, which began one night and ended the next morning. 

He worked as a hod carried (sic) for the Austin Company for a 
period of approximately three months and on November 10th while per- 
forming his duties he suddenly developed a numbness in the right arm 
and had difficulty in speaking. He was sent to the office of Dr, Leo J. 
Schildhaus and later to Garfield Hospital. The diagnosis was acute 
cerebrovascular accident with thrombosis of the left cerebral vessels and 
flaccid paralysis of the right side of the body, bladder and bene! paralysis 
of sphincters and incognizance and asphasia. 

The final diagnosis from Garfield Hospital was: Hypertensive 
encephalopathy with secondary cerebral thrombosis left; right hemi- 
plegia; aphasia. He was discharged. from this hospital on 12/2/55 to the 
rehabilitation service at D.C. General Hospital and remained there for 
one months. | 

At the time of examination, Mr. Bedney spoke with difficulty due 
to aphasia. He also walked with difficulty, dragging his right leg which 
was fitted with a brace, and using a cane. There was weakness of the 





right side of his face and spastic paralysis of the right arm and leg. 
Opthalmoscopic examination revealed schlerosis (sic) of the retinal 
vessels. The blood pressure was 200/140. 


The heart was enlarged to percussion; however, there was normal 
sinus rhythm and there were no murmurs, shocks or a The lungs 
were clear to auscultation and percussion. ! 

The electrocardiogram revealed left ventricular hypertrophy and 
evidence of myocardial damage. 





The chest film revealed cardiac enlargement, particularly of the 
left ventricle and widening of the aorta. | 

One would deduce from the cardiac enlargement, the state of the 
retinal vessels, electrocardiographic changes and the state of the aorta 
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that Mr. Bedney'’s hypertension had been present for several years. 

In a patient with hypertension, schlerosis (sic) of the blood vessels 
is prone to occur especially in vessels where the blood pressure is normally 

high. In addition, the higher the level of the blood pressure the more 
rapidly does this occur. Once schlerosis of the vessels has occured then the 
possibility of thrombosis occurring is greatly increased, particularly of 
the cerebral vessels in the hypertensive patient. The majority of cere- 
brovascular accidents occurring in hypertensives in many series is due 
to thrombosis. - 

It would follow that the strenuous work in which Mr. Bedney was 
engaged, both prior to and at the time of his illness, was definitely a 
contributing factor to his accident. It has been demonstrated repeatedly 
that strenuous exertion elevates the blood pressure in both normal and 
hypertensive people. As a matter of fact, the best medical management 
to avoid such accidents as has happened to Mr. Bedney is control of the 
level of blood pressure with drugs and limitation of activity. 


Furthermore, F, R. Ford reported two cases in the Bulletin of 
Johns Hopkins Hospital of thrombosis of the basilar artery due to mani- 
pulation of the neck and cited other cases in the literature. This raises 
the possibility that certain activities of the head and neck may act as a 
trigger mechanism to the formation of thrombi in individuals who are 
vulnerable. 


Very truly yours, 
/s/ K. Albert Harden, M.D. 
/t/ K. Albert Harden, M.D. 
* * * 
JONATHAN M. WILLIAMS 
was called as a witness and having been first duly sworn, was examined 
and testified as follows: 
' DIRECT EXAMINATION 
THE DEPUTY COMMISSIONER: Please be seated. Let the 
reporter have your full name and present address. 
THE WITNESS: My name is Jonathan M. Williams, I am practicing 
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medicine with offices located at 1726 M Street, Northwest. 


* % * * 


Q. * * 


* 


* 


Now based upon those facts and the medical data which you have 


reviewed, are you able to give us any opinion as to whether you think the 





activity here could have been a contributing factor in causing the 


illness which the claimant suffered? A. I have an opinion. 
Q. You what? A. I have an opinion. 
Q. Would you give us your opinion, please, sir. A. 


! 
| 
1 


| 
It is my 


opinion that the activity that Mr. } Bedney was engaged in was in no way 





related to the illness which occurred and developed that ea ns morn- 


ing. 


Q. The diagnosis in this case, I ee was a cerebral throm- 


bosis, is that correct? A. Yes, sir. 


i 
| 


Q. Now, could you explain for us if you will, what occurs in cere- 


bral arteries when a thrombosis occurs? A. Yes, sir. Generally 





speaking, cerebral thrombosis is referred to popularly as a stroke, 


however, a stroke meaning the development of paralysis in the body as 
the result of something in the brain. A stroke really has its origin in 
two types of disorders. A thrombosis type of disorder is where there 


occurs a plugging up of the blood vessel preventing blood from flowing 


through that vessel and nourishing other portions of the brain: On the 
other hand, another type of stroke is the type where a blood vessel 

suddenly ruptures or tears itself off and a large hemorrhage occurs. 

That is the type that is customarily called apoplexy or sometody had an 


apoplectic stroke. 


Now the end result may well be the same, namely the destruction 


of a certain amount of brain tissue with consequential paralysis but in one 


instance we have a bursting effect with the hemorrhage and in the other 


instance we have a plugging of the blood vessel due to the development of 
a clot within the blood vessel itself. 

Now that plugging is the one that is called a mboRMORE and from 
the records that were available to me I must certainly agree 





with the 
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doctors who examined Mr. Bedney at the time that the signs and symptoms 
and findings support the diagnosis of a thrombosis but do not support the 
diagnosis, for example, of an apoplectic stroke. 


Q. Now, I believe that the physicians who have reported on this 
case are in agreement that there was certaintly a pre-existing hypertension 


of some severity here. Do you agree with that, Dr. Williams? A. I agree 
with it in the sense that all the records indicate that this man suffered 
from a considerable high blood pressure or hypertension. 

Q. In one suffering from hypertension, would you expect a sclero- 
tic or a sclerosis condition to be present in a person's arteries after that 
hypertension had been present for some time? A. It is customarily when 
hypertension becomes established in an individual that day after day there 
is a constant excessive level of blood pressure, there develops a hardening 
of the arteries which tends to narrow the channel through which the blood 
must flow. The hardening of the arteries is the consequence of extra 
pressure that the heart creates in making the blood pressure a kind of -- 
in a sense a reinforcement of the blood vessel. On the other hand,one 
may equally argue that the hardening of the arteries precedes the develop- 
ment of the high blood pressure causing the channels to become smaller 
and smaller in their diameter therefore per minute or per any length of 
time a smaller quantity of blood is going to get through simply because the 
hole is smaller. 

This makes the demand upon the heart to push harder to push the 
required amount of blood through this smaller hole so that at any parti- 
cular time the tissues, whether it be the brain or stomach or anything 
else still gets its quota of blood. 

That in turn will cause the blood pressure to rise. It just has to 
push harder through these vessels that have a smaller hole in them. 

Q. Doctor, in your opinion can activity or effort on the part of one 
suffering from high blood pressure or so far as that goes any normal in- 
dividual, does his activity tend to increase that blood pressure? A. 
Customarily activity does increase the blood pressure in any individual 
because activity increases the requirements of the tissues for nourishment 
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and oxygen and therefore the blood must just rush around a little 
faster to bring it there. | 

Q. Now assuming that there is an increase in blood pressure what 
effect would that have on the acceleration of a thrombosis at any point in 
the arthritis. A. I don't think that the increase in blooc pressure would 
have any particular effect upon the acceleration of the thrombus itself 
but I will say this, that I think the increase in blood pressure makes it less 
likely during periods of activity for a thrombus to develop simply because 
the blood is going by so fast it doesn't have time to drop off and start 
forming a clot. ! 

Q. What substances make up a thrombus? A. Well, within the blood 
as we know it there are two essential elements, there is the liquid portion 
and floating in the liquid portion are particulate matter, the cells, and the 
kind of cells that make up the thrombus are a group of cells called plate- 
lets. . | 

THE DEPUTY COMMISSIONER: How doyou spell that, Doctor? 

THE WITNESS: P-l-a-t-e-l-e-t. Or sometimes referred to as 
thrombocytes. Now when an injury occurs in a blood vessel or anywhere 


as for example a cut in the hand, the blood escapes and these thrombocy- 


tes which are most easily described as being of a sticky nature, they stick 
to the margin of the injury, be it a cut on the hand or anywhere, they stick 
to the margin of injury and cause red cells and other cells to stick 
to them in turn creating a little pile that gets higher and higher and higher 
until presumably it seals off the area and that pile of substance which is 
| largely made up of red cells is the clot that one sees on his hand when he 


cuts himself for example and says, ‘Well, it has stopped bleeding. " The 
reason it has stopped bleeding is the thrombocytes have backed up and en- 
trapped the red cells to form this wad, this clot. 
Now that is the mechanism simply stated of a clot developing. 
BY MR. BECK: 
“ @. Now these substances in the blood, platelets? A. Little plates. 
Q. That you described, would you expect those to accelerate at a 
point more rapidly when there is a higher blood pressure, the blood is 
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circulating faster, or would you expect them to accelerate at a point’ more 
rapidly when the blood is low and circulation is slow and sluggish? A. I 
would expect them to accelerate more readily when the circulation is 
sluggish. When the circulation is rapid frankly they are just going by so 
fast they don't get a chance to stick. 


That can be easily demonstrated as we all have seen when we cut our 


finger, our tendency is to put it under the faucet but it will just keep on 
bleeding because these things are being washed away as fast as they are 
being deposited and a clot never forms. We have all had that personal 
experience so that any situation which increases the velocity of the blood 
flowing through a damaged or injured or potentially damaged or injured 
area is going to reduce the likelihood of a clot forming simply because it 
is going by too fast, but given the situation where the pressure drops a 
little bit and the circulation becomes slower the body requirements are 
limited and the blood gets to sort of poking along instead of racing along. 
That is the situation that tends to develop a thrombus. 

Q. Pursuant to that theory have any studies been made concerning 
whether thromboses occur more often while a person is in a state of rest 
as opposed to when a person is engaged in some activity? A. When you 
refer to studies I assume or would like to assume that you refer to 
essentially experience? 

Q. All right, experience. Your experience. A. My experience and 
what is common experience is that the strokes of which we spoke a few 
minutes ago, the apoplectic strokes occur in the day time. 

Q. Now that is hemorrhage? A. That is the hemorrhage. That is 
the stroke or the hemorrhage occurs in the daytime and under moments of 

stress. The thrombosis type of stroke, the thrombosis which is 
what has been established in this case tends to occur at rest and the vast 
majority of them occur during sleep. The individual wakes up in the 
morning and starts to get out of bed not knowing anything is the matter 
with him only to fall to the floor because during the night he has developed 
a paralysis of which he was not aware. It can even occur during afternoon 
naps but general tendency is and the highest proportion of cerebral throm- 
boses and I would say it would probably embrace eight to ninety percent, 





39 


I mean in other words the great tend of the cerebral thromboses is to occur 
during periods of rest or tranquility and not during periods of exertion. 

Q. This development of sclerosis or hardening of the arteries that 
you described previously, is that in the nature of a degenerative condition, 
something that occurs over a period of time or is that better described as 
something that is a cut, that occurs suddenly? A, It is - - you speak of 
the hardening of the arteries. | 

Q. Yes. A. It is something that occurs over a period of time. It 
is the process of aging. | 

K * * aK 

BERNARD WALSH | 
was called as a witness and, having been first duly sworn, was ! examined 
and testified as follows:. | 

xe * * ae 

DIRECT EXAMINATION | 

BY MR. BECK: ! 

Q. Dr. Walsh, I believe the testimony is fairly consistent in this 
case that the claimant had a pre-existing hypertension and that on the day 
of his illness that he very likely suffered a cerebral thrombosis of his 
cerebral artery. Now, assuming that you have a person in such a con- 
dition having that high blood pressure engaged in some activity, that 

activity we will assume that it did raise the blood pressure to some 
extent although I don't think it is possible to tell to what extent, assuming 
that those conditions are present, is there any reason or do you have an 
opinion .as to whether a thrombus is more likely to occur in a cerebral 
artery or sclerotic condition than it would be likely to occur in a person 
at rest or not engaged in activity? A. Well certainly there is no medical 
evidence that cerebral thrombosis or thrombosis of any central vessel can 
be related to what one is doing, one's physical activity. : 

Q. Now with regard to -- A. I might say parenthetically, the 
reason I say central vessel, you can thrombose a vessel in your foot or 
your arm if it is crushed or some external trauma or something of that 
nature, but cerebral thrombosis or thrombosis of an artery that can't be 
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reached by any physical trauma is not related to what one is doing. 

Q. Now so far as arteriosclerosis is concerned, do we under- 
stand correctly that it is a thickening or a hardening of the arteries as a 
result of substances being absorbed or substances finding their way with- 
in the inner walls of an artery and thus the inner walls of the artery grow 
toward the center and thus cut off the area in which the blood stream 
itself may flow? A. That is right. 

Q. Now, is that a process which is generally related to aging? 

A. Yes, everyone gets some of it as we get older. 

Q. Now, is there any reason or do you have an opinion as to 

whether that process is related to activity? A. No, I am sure not. 


At least there is no medical activity that activity predisposes to arter- 


iosclerosis. 
* * * 
CROSS EXAMINATION 
BY MR. EDMOND: 

* * bd * * 

Q. Now the question that I asked Dr. Williams and he said that 
I should refer to you, is it not a basic medical principle that in order 
to control or prevent the development of sclerosis that you have to first 
control the blood pressure of the patient? A. No indeed, because most 
people who have any sclerosis, arteriosclerosis of any vessel have no 
high blood pressure and it bears no relationship to their blood pressure 
as a rule. 

Q. But where you have hypertension, I mean wouldn't you seek 
to control it? A. Where you have hypertension? 

Q. Yes. A. Yes, certainly, because hypertension of course is 
an abnormal state and there is high pressure in the arteries throughout 
the body in an individual who has measurable elevated blood pressure and 
if one's arteries are thickened there is probably more reason to fear 
that those arteries will break or rupture than if those arteries aren't 
thickening and if they are possessed of their normal elasticity. 
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Also the second point in the problem of hypertension is that there 
is evidence that -- this is somewhat controversial, but there is evidence, 
substantial evidence I think, to indicate that sclerosis, arteriosclerosis, 
of vessels, arteries, is more frequent in people with hypertension than 
those who don't have hypertension. But in a given individual of course 
that is impossible to assay since most people who have any significant 
arteriosclerosis do not have elevated blood pressure. : 

* me * { * * 

THE DEPUTY COMMISSIONER: Yes, Dr. Walsh, there is a 
report in evidence here submitted by the physician who apparently was 
the first physician who saw Mr. Bedney after this incident. | In fact he 
saw him on the day the incident occurred and each succeeding day for 
some time after that and he reported blood pressure of 290/220. 

THE WITNESS: I never heard of any diastolic like that. He 
certainly has significant diastolic hypertension. | 

BY MR. EDMOND: | 


Q. That is most unusual? A. I never heard of such a thing. I 
think it must be an error. | 
Q. With that sort of a pressure would you consider that a signi- 





ficant elevation of blood pressure? A, Yes. i 

Q. Would you tell us what course of treatment that medical 
science would advise with that sort of a pressure? A, Such a man 
would be advised to take one or several of well recognized medications 
which are being used and have been used for treatment of hypertension 
and certainly he would be advised to avoid strenuous activities of the 
type where there would be a straining or a tugging against any great 
resistance. | 

* * * * * | 

Q. All right, because of his high blood pressure? A, That is 
right, because of what it might do to him. Not because of iad worry 
about the sclerosis. 
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Q. If he had sclerosis and the high blood pressure also you would 
consider the two, I mean you would not disassociate the two, would you? 
A. The reason you restrict a person's activities with significant hyper- 
tension is because you fear that they might have cerebral hemorrhage 
which this man has no evidence he ever had, or that he would develop 
a bout of heart failure, acute left heart failure on the basis that he might 
well have hypertensive heart disease which of course this man has. Those 
would be the two reasons why you would try to have the patient avoid 
strenuous activity. 

* % * * * 

BY MR. EDMOND: 

Q. My original question was, would the increased hypertension 
aggravate the sclerotic condition of the arteries and you gave me some 
Opinion but I mean would you say Yes or No to that? A. Would the 
hypertension -- 

Q. Increased hypertension. I mean here we have an individual -- 
A. Would it aggravate the sclerosis. All I can say to that is it might. 
You would have to know the given individual. It might. 

* * * * * 

BY MR. EDMOND: 

Q. Now, Doctor, I say conceding as we must that strenuous work 
increases the blood pressure, is it not true that this increased hyper- 
tension continues to aggravate the sclerotic condition of the arteries ? 
A. No. I say No with this qualification. First of allI am not at all 
willing to concede that any persons work raises their blood pressure 
unless you can demonstrate it. 

Q. Strenuous work? A. No, you can't. It tends to but in a given 
patient that may not be so. In some people for instance some people with 
hypertension during physical activity their blood pressure will fall some. 
It doesn't necessarily raise it so I am not willing to concede that point at 
all because it couldn't be conceded by anybody who had ever taken blood 
pressure studies on people. 
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Now granted that it is very frequent that blood pressure will be 
elevated in all of us beyond what it is at rest by physical activity, and 
certain types of strenuous physical activity are prone to elevate blood 
pressure, particularly those efforts that have to do with straining with 
the glottis closed or that kind of thing. That tends to raise blood pressure 
in most everybody, normal tensive or hypertensive, but when you are 
speaking of an individual conceding that I don't think medically any of us 
could concede that unless it were demonstrated. | 

Q. Would you say that where a man is reaching for and handling 
boards from a higher level of say ninety pounds weight that that would 
cause kind of an-- A. No. | | 

Q. It wouldn't necessarily have to do that. A. No, sir. That 
would have to be demonstrated before anybody could concede that because 
it might not be the case at all. | 

Q. But it would be strenuous activity? A. I don't _ that that 
is particularly strenuous. Just reaching, guiding something fown. If you 


were lifting it and pushing it up. 7 
* * * * * | 





Q. Then you agree that the increased hypertension disturbs the 
normal deposition of lipids? A. Apparently it does in many patients. 
I might say this too, Mr. Edmond, at this point there is no relationship 
either way, demonstrated to my knowledge between the level of one's 
blood pressure and the amount and the rapidity with which sclerosis 
develops, which is a pertinent point here in this discussion, 

me * * * * 

Q. Well, is it not true that sustained elevation of the blood 
pressure in the person with high blood pressure and arteriosclerosis 





tends to increase the degree and extent of arteriosclerosis? | A. There 

is no evidence of that to my knowledge. There are no studies that indicate 
that there is relationship between the level of high blood pressure and the 
degree of arteriosclerosis. There is evidence as previously stated that 
there is a relationship between hypertension and arteriosclerosis but the 
level of hypertension, there are no studies to my knowledge that would 


| 
| 


yield that information. 

ok * * * 

REDIRECT EXAMINATION 
BY MR. BECK: 

Q. Doctor, if you had a patient or take this patient where you have 
a hypertensive condition and you have the presence of arteriosclerosis, 
you would fear, you would not want him to engage in activity because of 
the fear of a hemorrhage, would you not? A. Cerebral hemorrhage, that 
is right. 


Q. You would also fear the occurrence of a thrombosis in a person 


in this condition, you would fear that as a result of the natural function of 
the body, would you not? A. That is right. 


Q. Rather than activity that he might engage in? A. That is right. 
* * | * * * 
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COUNTER-STATEMENT OF CASE 





This case arises upon a complaint filed in the United States 
District Court for the District of Columbia on February 21, 1957, for 
a judicial review of a compensation order dated January 31, 1957, by 
P. J. Donovan, Deputy Compensation Commissioner , Bureau of Em- 
ployees' Compensation, U.S. Dept. of Labor, in which order defendant , 
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Donovan, allowed the claim for compensation filed by appellee, Bedney, 
defendant below. The said order was issued pursuant to the provisions 
of the Longshoremen's and Harbor Workers' Compensation Act of 
March 4, 1927, 44 Stat. 1424, 33 U.S.C.A. 901, et seq. as made 
applicable to the District of Columbia by the Act of May 17, 1928, 

45 Stat. 600, D. C. Code 36-501. 

On November 10, 1955, Appellee, Bedney suffered a paralysis of 
his right side due to an occlusion of a cerebral vessel; that the strenuous 
work in which the appellee was engaged on November 10, 1955, accelerated 
the pre-existing hypertension and was a contributing factor in the re- 
sulting occlusion.' The question which the Deputy Commissioner had to 


“ decide, as an administrative officer was: Whether there was substantial 


evidence, on the record before him, considered as a whole to support 
his finding, that the claimant sustained an injury which arose out of and 
in-the course of his employment. At the hearing before the Deputy 
Commissioner the Deputy Commissioner made a statement for the 
record (J.A. 10-11), which statement was accepted by both parties, to 
the effect that the claimant on November 10, 1955 was engaged with a 
co-worker in taking down scaffolding; that the co-worker was on the 
third deck handing down planks weighing about 90 pounds each to the 
claimant who was on the floor [ground] level; that at approximately 


_ 10:30 a.m. the claimant went to get his pay, returned within a few 


minutes and continued on such work; that after the co-worker had 
handed down an additional two or three boards he noticed that the 
claimant apparently was not in normal health; that claimant's foreman 
reported that claimant came to him and complained about numbness in 
his arm and that he sent claimant to the office where he was sent to the 
hospital; that the employer referred claimant to Dr. Leo'd. Schildhaus 
whose original diagnosis was (Deputy Commissioner's Exhibit No. 1,) 
J.A. 19-20), “acute cerebro vascular accident with thrombosis of left 
cerebral vessels and flaccid paralysis of right side of body, bladder 
and bowel paralysis of sphincters and incontinence and aphasia." 


3 : 


Appellee, Bedney, did not attend the hearing, due to his 
physical condition and counsel for both parties agreed that the circumstances 
under which the incident occurred could be read into the record without 
calling lay witnesses (R. 5-6). The parties also agreed to admit into 
the record: Deputy Commissioner's Exhibit No. 1, a medical report on 
DCCA-304; Deputy Commissioner's Exhibit No. 2, a report from 
Garfield, Memorial Hospital (J.A. 21) and Deputy Commissioner's 
Exhibit No. 3 (Transcript 31-33), a narrative report by Dr. ieeueabe J. 
Walsh, dated August 1, 1956 (J.A. 22-23). 


THE COMPENSATION ORDER 


The Deputy Commissioner in the Compensation Order 
(J.A. 4-6) found the facts to be as follows and thereupon prodivated 





the following award: 


That the employer, The Austin Company, and the insurance 
carrier, General Accident Fire and Life Assurance Corporation, Ltd. , 
shall pay to the claimant herein compensation as follows: For permanent 
total disability, 62 weeks at the rate of $35 per week, from November 10, 
1955, to January 16, 1957, inclusive, amounting to $2,170, which 
amount is due and payable forthwith, and begining January 17, 1957, 
shall continue payments at the rate of $35 per "week, payable in bi-weekly 
installments during the continuance of such permanent total disability or 
until further order of the Deputy Commissioner: and shall furnish such 
medical and hospital treatment and care as the nature of the} injury may 


require. 


A fee for legal services rendered the claimant in connection 
with this claim is approved in favor of Everett L. Edmond, Esq. , 1510 
Ninth Street, N. W., Washington, D. C., in the amount of $200, such 
sum to constitute a lien upon and be paid out of this award. | 


The appellants then instituted proceedings in the Court below 


for review of the compensation award pursuant to Section 21(b) of the 
: 
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Compensation law, 33 U.S.C.A. 921(b). The Court below sustained the 
award. This appeal followed. 


SUMMARY OF ARGUMENT 
There is substantial evidence in the record considered as a 
whole of the causal relationship between the claimant's injury and his 
employment. 


There is in the record the very substantial evidence of Dr. 


Harden, augumented by the strenuous work in which the claimant was 
engaged and his pre-existing hypertensive-arteriosclerotic condition, 
to the effect that there was such relationship. Therefore it could not 
be said that the record considered as a whole does not support the 
findings of the Deputy Commissioner to the effect that there was no 
causal relationship between the injury and the employment of the 
claimant. 


ARGUMENT 


I 
The Record As A Whole Supports The Allowance Of The Claim 


(a) Applicable Principles of Law. 

It may be appropriate, before referring to the evidence in 
the record, to invite attention to the following well-established principles 
of compensation law, which appear to be applicable in this case: 


The burden is on the plaintiff to show that the evidence be- 
fore the Deputy Commissioner does not support the compensation order 
complained of in the bill: Grant v. Marshall, Deputy Commissioner, 
9 Cir.; 56 F 2d 654 (1931), United Employees Casualty Co. v. Summerour, 
151 S. W. 2d 247 (1941, Tex. Civil App.); Gulf Oil Corp. v. McManigal, 
49 F. Supp. 75 (1943, D.C. W. Va.); Burley Welding Works v. Lawson, 
141 E 2d 964, (5 Cir., 1944); Lumber Mutual Casualty Ins. Co. v. 
O'Keefe, 217 F.2d 720 (1954), (2d Cir.). 





9) 


The findings of fact of the Deputy Commissioner, supported 


by evidence on the record considered as a whole should be regarded as 





final and conclusive and not subject to judicial review: O'Leary, Deputy 
Commissioner v. Brown-Pacific-Maxon, Inc. , 340 U.S. 474: South 
Chicago Coal and Dock Co. v. Bassett, Deputy Commissioner, 309 

U.S. 251 (1940); Del Vecchio v. Bowers, 296 U.S. 280 (1935); Voehl v. 
Indemnity Ins. Co. of North America, 286 U.S. 162 (1933);. Cromwell, 
Deputy Commissioner v. Benson, 285 U.S. 22 (1932); Jules Cc. L'Hote 
v. Cromwell, Deputy Commissioner, 286 U.S. 528 (1932); Cardillo, 
Deputy Commissioner v. Liberty Mutual Ins. Co., 330 U.S. 469 (1947). 
Accord: Pittston Stevedoring Co. v. Willard, Deputy Commissioner, 
190 R 2d 267 (1951, 2 Cir.); U.S.F. &G. Co. v. Britton, Deputy Com- 
missioner, 88 U.S. App. D.C. 293, 188 F. 2d 674 (1951). | 


Logical deductions and inferences which may be and are 
drawn by the Deputy Commissioner from the evidence should be taken as 
established facts and are not judicially reviewable: Parker, Deputy 
Commissioner v. Motor Boat Sales, Inc. , 3144 U.S. 244 (1941); 
Crescent Wharf & Warehouse Co. v. Cyr, Deputy Commissioner , 200 
F. 2d 633 (9 Cir., 1952); Cardillo v. Liberty Mutual Ins. Co. , supra; 

Norton v. Warner Co., 321 U.S. 565; Voris v. Eikel, 346 U.S. 328 (1953). 

Accord: Great American Indemnity Co. v. Cardillo, 135 F. 2d 241, 77 


U.S. App. D. C. 306. | 


The findings of fact of the Deputy Commissioner are pre- 
sumed to be correct: Anderson v. Hoage, Deputy Commissioner, 63 
App. D. C. 169; 70 F. 2d 773 (1934), Luckenbaugh Steamship Co. v. 
Norton, Deputy Commissioner, 96 F. 2d 764 (3 Cir., ca Burley 


Welding Co. v. Lawson, supra. | 


Even if the evidence permits conflicting inferences, the 
inference drawn by the Deputy Commissioner is not subject to review 
and will not be reweighed: C. F. Lyttle, Co. v. Whipple, Deputy Com- 
missioner, 156 F. 2d 155 (9 Cir. , 1946), South Chicago Coal and Dock Co. 
| 
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v. Bassett, Deputy Commissioner, supra, Parker, Deputy Commissioner 
v. Motor Boat Sales, Inc., supra. Del Vecchio v. Bowers, supra; 

Delta Stevedoring Co. v. Henderson, Deputy Commissioner, 168 F. 2d 
872 (5 Cir. , 1948); Lowe, Deputy Commissioner v. Central R. Co. of 
New Jersey, 113 F. 2d 413 (3 Cir. , 1940). 


Where a pre-existing injury is aggravated by the hazards of 
employment the aggravation is nevertheless compensable within the 
meaning of the Act: Carrie Robinson v. Bradshaw,92 U.S. App. D.C. 
216, 206 F. 2d 435, (1953); Friend v. Britton, Deputy Commissioner , 
95 U.S. App. D. C. 139, 220 F. 2d. 820 (1955). In the Robinson and 
Friend cases, supra, this Court asserted in strong language the factors 
which constitute aggravation in the causal relationship-employment field. 
This Court further stated that the presumption of the injury arising out 
of and in the course of employment was with the claimant and that all 
doubts should be resolved in favor of the claimant. 


The foregoing principles of compensation law are now so 
well embedded into our compensation law until they may not be reasonably 
challenged by anyone. 


(b) Medical Testimony Before The Deputy Commissioner. 


At the hearing before the Deputy Commissioner Dr. Harden's 
report dated October 23, 1956, (J.A. 32-33) was received in evidence. 
It reads in part as follows: 

"In a patient with hypertension, schlerosis (sic) of the blood 
vessels is prone to occur especially in vessels where the blood pressure 
is normally high. In addition, the higher the level of the blood pressure 
the more rapidly does this occur. Once schlerosis of the vessels has 
occurred then the possibility of thrombosis occurring is greatly increased, 
particularly of the cerebral vessels in the hypertensive patient. The 


majority of cerebrovascular accidents occuring in hypertensives in many 


series is due to thrombosis. 
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"It would follow that the streuous work in which Mr. Bedney 
was engaged, both prior to and at the time of his illness, was definitely 
a contributing factor to his accident. It has been demonstrated repeatedly 
that strenuous exertion elevates the blood pressure in both normal and 
hypertensive people. Asa matter of fact, the best medical management 
to avoid such accidents as has happened to Mr. Bedney is control of the 
level of blood pressure with drugs and limitation of activity. | 


"Furthermore, F. R. Ford reported two cases in the Bulletin 
of Johns Hopkins Hospital of thrombosis ofthe basilar artery due to mani- 
pulation of the neck and cited other cases in the literature. This raises 
the possibility that certain activities of the head and neck may act as a 
trigger mechanism to the formation of thrombi in individuals who are 
vulnerable." | 


Dr. Harden also testified as follows: 


That he examined the claimant on October 16th, 1956, and 
reviewed the file on his case (J.A. 32-33); that (upon cross-examination 





of the witness on the basis of his report received in evidence as claim- 
ant's Exhibit "A" (J.A. 32-33), the length of time the claimant had been 
engaged in strenuous work has some effect as regards the onset of 
claimant's thrombosis but not to the extent that he would be tore likely 
to have the thrombosis as a result of several hours of such work rather 
than a shorter period of time on such work, (J.A. 25); that the fact that 
claimant had handled only two or three planks after having returned 

to such work from receiving his pay "would have much bearing upon the 
general outcome of his case", (J.A. 26); that strenuous activity 
causes elevation of blood pressure in normal persons and in persons 
who have high blood pressure so that activity over a period of time 
would make it more likely that claimant would have a thrombosis than 
if he were not engaged in strenuous activity (J.A. 26); that while it is 
true that some persons suffer cerebro vascular accidents while asleep 
such persons have arteriosclerosis without hypertension, but the person 
who has hypertension with sclerosis is more likely to develop thrombosis 
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if he leads a very active life instead of a quiet or sedentary type of life. 
(J.A. 26); that blood pressure of a person who already has hypertension 
is increased by activity (J.A. 26-27); that cerebro vascular accidents 
may be caused by a thrombosis, a hemorrhage or by occlusion due to 
sclerosis; and the diagnosis in claimant's case was a thrombosis in a 
narrowed blood vessel; that it is not true that claimant's illness was 

due exclusively to sclerosis but was due to the formation of a clot ina 
narrowed vessel which caused the complete occlusion of the vessel 

(J.A. 28); that some persons survive cerebral hemorrhages - particularly 
small hemorrhages. (J.A. 29). 


That when sclerosis develops the blood vessels become 
narrower thereby making it easier for clots to form which occlude 
the vessels whereas in a normal blood vessel a clot would not form 
under the same circumstances; that the formation of a clot in such 
cases is one of the complications of a sclerotic condition of the artery 
-- the opening of the vessel is narrowed and a small clot then occludes 
the narrowed opening of the vessel (J.A. 29); that the most likely 
reason for claimant's blood pressure of 290/220 as reported by Dr. 
Schildhaus (Deputy Commissioner's Exhibit No. 1, (J.A. 19-20), is 
that claimant had been engaging in strenuous activity which would 
elevate his blood pressure, and that the subsequent drop in such 
pressure [as found by him] claimant's Exhibit "A" (J.A. 32-33); and 
Dr. Walsh (Deputy Commissioner's Exhibit No. 3), (J.A. 22-23), was 
due to rest and limited activity, although the blood pressure as found 
by Dr. Schildhaus could be significant if a patient goes into shock 
(J.A. 30); that in a normal person the blood vessels are elastic and 
can stand an increase in pressure because they "give" but in a person 
with sclerotic blood vessels the vessels are hard and do not "give" in 
spite of increased blood pressure; so that damage to a vessel may 
occur with marked elevation of the pressure, and if damage occurs a 
thrombos formation is most likely (J.A. 31); that a cerebro vascular 
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accident can arise from the closing of a sclerotic artery but such re- 
sult would be gradual whereas claimant's accident "was a fairly sudden 





occurrence". (J.A. 32). 


| 
| 


Dr. Bernard J. Walsh called by the carrier was cross- 
examined with reference to his report to counsel for the insurance 
carrier dated August 1, 1956, (Deputy Commissioner's Exhibit No. 3) 
which report states in effect that claimant had been working as a hod 
carrier for three months prior to November 10, 1955; that he had been 
suffering from high blood pressure for a number of years, that such a 
person is prone to develop cerebral thrombosis; that there is no valid 
medical evidence to support the idea that cerebral thrombosis and 
one's activities are related; that claimant's thrombosis came about be- 
cause of progressive hardening and thickening of cerebral arteries (a 
degenerative process which occurs without relationship to physical 
activity), and that there is no reason to relate claimant's cerebral 
thrombosis to his work (Transcript 33); Dr. Walsh admitted that the 
opinion expressed in such report was based on information that at the 
time of his thrombosis claimant "had loaded his hod with brick and was 
carrying it into the building" (quotation from J.A. 14). Whereas in 
fact the record shows (J.A. 10-11) that at such time claimant was 
handling 90-pound planks (J.A. 13-14). | 


Dr. Walsh further admitted that handling such planks would 
be considered "strenuous" work (J.A. 14), and that treatment for high 
blood pressure included the "avoidance of strenuous physical efforts" 
(J.A. 15, 41, 42). Dr. Walsh also agreed with claimant's counsel 
that heavy lifting would "increase the pressure on the heart"? and that 





strain would increase the pressure within the abdominal aorta (J.A. 16). 
He also testified that physical strain by a person suffering from hyper- 
tension would tend to hasten death or aggravate the person's condition 
(J.A. 17). Under further cross-examination, Dr. Walsh testified 

that strenuous work by a person with hypertension could aggravate 


| 
| 
1 
| 
| 
| 


the hypertension (J.A. 17). 


Upon questioning by the Deputy Commissioner, Dr. Walsh 
stated that a cerebral hemorrhage could cause a hemiplegia and that 
the claimant may have had a cerebral hemorrhage (J.A. 18), although 
persons who suffer cerebral hemorrhages generally die as a result 
thereof (Transcript 25). 


Dr. Walsh was recalled by the counsel for the carrier at 
the hearing of November 23, 1956, and among other things, testified 
that arteriosclerosis is more frequently found in people with hyper- 
tension (high blood pressure), but that most people who have arterio- 
sclerosis do not have hypertension (J.A. 40). 


Dr. Jonathan M. Williams was also called as an expert 
witness on behalf of the insurance carrier and testified that the evidence 
supported a diagnosis of thrembosis but not of an apoplectic stroke 
(J.A. 35). [There was no evidence of apoplectic stroke] and that a 
trombosis was more likely to form during periods of inactivity than 
during activity (J.A. 38). 


It 


The Record Considered As A Whole Supports The 
Findings Of The Deputy Commissioner 


Apart from the admitted facts read into the record by the 


Deputy Commissioner, the other evidence was entirely medical. Where 
there is a conflict in medical testimony the responsibility is that of the 
Deputy Commissioner to resolve the conflict. Indeed the applicable 


rule as to the scope of permissible judicial review is that established 
by the Administrative Procedure Act of June 11, 1946, 60 Stat. 237, 

5 U.S. C.A. Section 1001 et seq. It's effect, as made clear in O'Leary 
v. Brown-Pacific-Maxon, 340 U.S. 474, 71S. Ct. 470, is that where, 
on the record, considered as a whole in the light of Universal Camera 
Corp. v. Labor Board, 340 U.S. 474, 71 S. Ct. 456, if there is sub- 





ai 


stantial evidence to support the administrative findings of facts, they 
are to be accepted and given effect by the courts. 


As is pointed out in the Universal Camera case, supra, 


"Substantial evidence'' means more than evidence which considered by 
itself alone, would be sufficiently persuasive to induce the trier of the 
facts to give it the credence and weight essential to support his findings. 
The opinion further states that it must have those characteristics to 
such an extent that in the setting made by the entire record the trier 
may reasonably find in accordance with it after giving due consideration 


| 


to whatever else is shown both in opposition or in accord. ! 


The findings of the Deputy Commissioner have met the test, 
as stated above, laid down by the Supreme Court. The medical report 
and testimony of Dr. Harden clearly established the causal relationship 
between the claimant's injury and his employment. The admission of 
Dr. Walsh and the inferences deducible from his other testimony are 
corroborative of Dr. Harden's testimony and report. Both doctors, 
Harden and Walsh, made an examination of the claimant. | 


The testimony of Dr. Williams was that of an expert, a 





neuro surgeon. He concurs in the opinions of the other physicians, 
that hypertension of a marked degree will develop a hardening of the 
arteries which tends to narrow the arterial channel through which the 
blood flows (J.A. 36). He states that activity increases the blood 
pressure because it increases the requirements of the tissues charged 
with nourishment and oxygen, causing the blood to rush around a little 
faster to perform its necessary function (J.A. 36-37). In enumerating 
the substances of the blood, Dr. Williams described two essential 
elements. But he explained in detail only one element, the liquid 
portion which he grouped as platelets. The doctor admitted that these 
platelets are of a sticky nature and that they stick to the margin of the 





injury and cause red cells and other cells to stick to them ultimately 
forming a clot (J.A. 37). | 
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Notwithstanding the admission of Dr. Williams as to the 
sticky effect of the platelets in the blood he strenuously urged upon 
the Deputy Commissioner the opinion that irrespective of the narrowed 
sclerosed vessel, activity of a person with marked hypertension would 
cause the blood to flow through the narrowed passage at such a rapidity 
until there is no likely-hood of the platelets sticking to the damaged 
walls of the vessel. He told the Deputy Commissioner that sticking 
would only occur when the person is inactive and the blood flow was 
sluggish (J. A. 38). This the Deputy Commissioner did not believe and 
consequently rejected. 


Dr. Williams made no mention of "lipids" nor did he make 
any effort to inform the Deputy Commissioner concerning the -ause of 
sclerosis in the vessels. Dr. Harden fully explains the function of the 
lipids (unfortunately this phase of Dr. Harden's cross-examination does 
not appear in the Joint Appendix, but it appears in the transcript of 
record before the Deputy Commissioner from page 67 to page 70). 
Upon questioning by the Deputy Commissioner Dr. Harden pointed out 
in reply the distinction between an embolus and thrombosis. He ex- 
plained that an embolus was a clot carried in the blood stream to a 
point where the clot was blocked; and that a thrombosis developed out 
of the blood at the point where the vessel was sclerosed but it did not 
travel in the blood; that the blocking was local (R. 68). He further 
testified on cross-examination that sclerosis developed in a person 
with marked hypertension from lipids in the blood; that lipids are fatty 
and greasy in substance; that said substance goes through the inner- 
most layer of the blood vessel, the epithelia, an integral part of the 
blood vessel, increasing the wall in size, and as the walls increase 


they become sclerotic, and the opening of the blood vessel decreases 
(R. 69). That the thrombosis is formed of the blood vessel itself 
(R. 69). That these lipids are deposited after penetrating the vessel 
wall where they collect and form "althermoatus". (R. 70). 
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There was nothing in Dr. Williams expertise to show just 
how the walls of a sclerotic vessel narrowed from inactivity as dis- 
tinguished from activity and increased hypertension. Dr. Williams 
admitted, however, on cross-examination that the platelets and other 
substances present in the blood would be likely to form ina narrowed 
sclerotic vessel where there was an increase in the blood flow due to 


increased pressure (R. 89-102). 
| 


Dr. Harden's testimony on rigid cross examination left 
nothing to conjecture. His responses to questions propounded to him 
by the Deputy Commissioner were direct and fully informative. From 
his responses and clarification, the causal relationship and employ- 
ment were made clear to the Deputy Commissioner. It is manifest 





from the foregoing that the record considered as a whole supports 
the findings of the Deputy Commissioner. 


i 
| 


| 


The question of conflicting medical evidence has been 
considered by the Federal Courts. In the case of Gooding Willard, 
2 Cir., 209 F.2d 913 (1954), the Court said: 


"But that depended upon the credibility in the sets 
of reliability, of the several witnesses who testified either 
that it was or that it was not for the testimony either way, 
if believed, was undoubtedly adequate to support a finding 
in accordance with it. | 

| 

"Where it cannot be said that testimony was so | 
inherently improbable that it was unworthy of belief as 
a matter of law, and that certainly was not so as to any 
of this testimony in respect to such technical and com- 
plicated issue, the determination of the trier of the fact 
as to whether the evidence of one set of witnesses who 


testified before him rather than that of the other is more 


reliable is controlling’. (Emphasis supplied) | 
In Glen Falls Indemnity Co. v. Henderson, 5 Cir. , 212 
F, 2d 617 (1954), a finding by the Deputy Commissioner of strenuous 
exertion of his work superimposed upon his diseased heart was the 
cause of death, was upheld by the 5th Circuit Court of Appeals. Other 
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cases involving arteriosclerosis holding to the same effect are as 
follows: Mississippi Shipping Co. v. Henderson, 5 Cir.,231 F 2d 457, 
(1956), Southern Stevedoring v. Voris, 5 Cir., 218 F 2d 250 (1955); 
Riley v Henderson, 5 Cir., 218 E 2d 752 (1955); Pittston Stevedoring 
Corp. v Willard, 2 Cir., 190 E 2d 267 (1951); Harbor Marine Contracting 
Co. v Lowe, 2 Cir., 152 F 2d 845 (1945), Commercial Casualty Ins. 
Co. v Hoage, 64 App. D. C. 158, 75 K 2d 677 (1935). 


Il 
Appellants Brief 


Appellants’ Brief first argues that: "Since Mr. Bedney 
suffered no apparent trauma, the issue in this case was primarily 
whether his illness arose out of his employment. That there was no 
contention that the illness was an occupational disease or infection as 


arises naturally out of such employment."" The argument overlooks 


and fails to take into consideration the issue of: "aggravation", or 
“acceleration” of a pre-existing hypertension as a contributing factor. 
It is conceded that an injury to be compensable must arise out of 
employment. Aside from the evidence Section 20 of the Act provides 
that it is presumed that the injury arose out of and in the course of 
employment. 


The absence of trauma as suggested by appellants is of 
little significance. Appellants urge that the testimony of Doctors 
Walsh and Williams is of such binding force that it imp2lled a conclusive 
determination on the part of the Deputy Commissioner to rule in their 
favor. Such argument only leads to futile casuistry, especially in the 
light of the Friend case, supra, the Gooding case, supra, and the 
case of Garfield Memorial Hospital vy Marshall, 92 U.S. App. D. C. 
234, 204 BE 2d 721. 
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The testimony of Dr. Walsh does not sustain appellants’ 
contention as to its impelling and conclusive effect when we consider 
the following answers of Dr. Walsh on cross-examination (J JA. 15): 


| 

"Q. Now what is the acceptable treatment for one 
who is suffering from severe diastolic hypertension, Dr. 
Walsh." 

"A. Well, various medications, of course, we dave 
are reasonably good, but certainly the medications today 
are far better medication than we have ever had for the 
treatment of hypertension and, of course that would in- 
clude the avoidance of strenuous physical effort. If on cS 
knew that the patient had severe hypertension, we 

certainly wouldn't advise them to do strenuous work." 
Emphasis supplie | 
| 

"Q. Is it not true that strain will increase the 
pressure within the abdominal aorta?" 

Al A = Yes n wv? 


"Q. Well now, you will agree Doctor, won't you, 
that heavy lifting would increase the pressure on the 
heart?" 

"A. Oh, yes sir." (J.A. 16). 


"Q. And among those things that could happen | 
would be an aggravation of the hypertension?" | 
"A. Right." 
Dr. Walsh further admitted that a blood pressure of 290/220, 
such as that of the claimant was a significant diastolic hypertension and 
that he would advise such a patient to avoid strenous activities of the 
type where there would be a straining or a tugging against any great 
resistance. (J.A. 41). Dr. Walsh admitted that the claimant, 
Bedney also had hypertensive heart disease. (J. A. 42). Upon further 
cross-examination he admitted that an increase in the level of hyper- 
tension might aggravate the sclerotic condition of the artery. (J.A. 42). 
It was admitted by Dr. Walsh that increased DPSS | disturbs the 
normal deposition of the lipids. (J.A. 43). 





| 
| 
| 
| 
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Appellants’ other witness, Dr. Williams, did not examine 
the claimant, but testified as an expert witness. His testimony is 
predicated, soley, upon an evaluation of the medical record. Dr. 
Williams admits that when hypertension becomes established in a 
patient there is a hardening of the arteries which tends to narrow the 
channel through which the blood flows. (J.A. 36). Dr. Williams 
. admits that activity increases the blood pressure in any individual be- 
cause activity increases the requirements of the tissues for nourish- 
ment and oxygen and therefore the blood must just rush around a little 
faster to bring it there. (J.A. 36-37). Dr. Williams gave an illustra- 
tion of a traumatic cut on the finger in order to show how a clot forms 
at the sclerosed point. He stated that when an injury occurs in a blood 
vessel, the platelets or thrombocytes as they are sometimes called, 
the blood escapes and these thrombocytes (which are of a sticky nature) 
stick to the margin of the injury. He states that the sticking occurs 
whether the injury be a cut on the hand or anywhere. (J.A. 37). He 
further states that sticking of the platelets or thrombocytes to the 
sclerosed vessel or point cause red cells and other cells to stick to 
them, in turn creating a little pile of substance constituting the clot. 
(J.A. 37). 


Admitting as he has that the blood emits this sticky sub- 
stance which is called platelets orthrombocytes, and that this sticky 
substance entraps the red cells and other cells, Dr. Williams en- 
deavored to impress the Deputy Commissioner with his opinion that in- 
creased blood pressure does not accelerate a thrombosis because the 
faster the blood flows the less likely of any clotting. Here the attempt 
of Dr. Williams, in making his educated guess, falls far short of a 
conclusive demonstration that a sclerosed vessel may not collect 
“thrombocytes" from fast flowing blood over the sclerosed point. The 
testimony on the part of Dr. Williams was the high point in the 
appellants' evidence. The foregoing analysis of the testimony of 
Doctors Walsh and Williams support rather than defeat the Deputy 
Commissioners' finding. 





i 

The crux of the evidence in respect to the relationship of 
employment to the acceleration of thrombosis lay in the increase of the 
level of blood pressure as a contributing factor to the cerebral occlusion. 
The record shows that the claimant, a person 36 years of age, possessed 
a diastolic blood pressure of 290/220. Appellants two Doctors concede 
that a pressure of 290/220 was a significant pressure. Appellants 
doctors conceded that exertion such as engaged in by the claimant 
at the time he was stricken tends to increase the blood pressure. It 
is conceded by Appellants that arteriosclerosis accompanies a sig- 
nificant hypertension, and they offered no evidence to conclusively 
show that the hypertension was not related to the cerebral occlusion. 
No talismanic explication is needed to disclose the failure of the 
Appellants to show that the findings of the Deputy Commissioner 
are not supported by substantial evidence considering the record asa 


whole. | 
| 


Apart from the foregoing the Deputy Commissioner had 
for his consideration the testimony and report of Dr. K. Albert Harden, 
who personally examined the claimant subsequent to his injury. Dr. 
Harden in addition to a diagnosis of cerebral occlusion, found left 
ventricular hypertrophy and evidence of myocardial damage suffered 
by the claimant. Dr. Harden was of the opinion that the strenuous 
work engaged in by the claimant both prior to and at the time of his 
illness was definitely a contributing factor to his accident (R. 74). 
Dr. Harden testified that where the blood pressure is markedly elevated, 
the sclerosis may be very rapid in developing (R. 51). Dr. Harden 
drew the distinction between the development of thrombosis with 
sclerosis and the development with hypertensive sclerosis (R. 53). 
In the former the Doctor said that thrombosis may develop without 
activity but in the latter instance strenuous activity develops throm- 
bosis where hypertensive sclerosis is present in the patient. In 
response to the Deputy Commissioner's question, Dr. Harden ex- 
plained the interrelationship between thrombosis and hypertension. 
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He explained that the hypertension causes the lipids of the blood to go 
through the innermost layer of the blood vessel. That the epithelia, 

an integral part of the blood vessel, and these things contribute to the 
formation of sclerosis of the blood vessel and that thrombosis formed 

of the blood vessel itself. (R. 68-69). That the increase in the inner 
wall of the vessel was due to the lipids which are deposited, they go 
through the wall, or endothelium, into the inside of the wall itself, 

and there they collect and form "other omatous", thereby increasing 

the size of the walls and decreasing the vessel's passage itself. (R. 69- 
70). 


There was more than substantial evidence supporting the 
findings of the Deputy Commissioner. It seems clear from a considera- 
tion of the whole record that the weight of the evidence fully supports the 
findings. 

In the instant case, the fact that claimant, Bedney, was 
suffering from a significant blood pressure of 290/220, and a pre- 
existing hypertensive sclerosis, predisposing him to cerebral occlusion 
and myocardial damage, is of no consequence. Whether the claimant 
might have sustained a cerebrovascular ailment in the absence of any 
exertion at all, while sitting in his home or whether he had stayed at 
home and not worked that day is immaterial. 


The question presented to the Deputy Commissioner for de- 
termination was whether the work the claimant was doing accelerated 
his diseased condition and was a contributing cause of the occlusion in 
the cerebral vessel. The Deputy Commissioner's findings were in 
favor of claimant, Bedney. His findings are supported by substantial 
evidence and the reasonable inferences arising therefrom. Compare, 
Town of Cicero v. Industrial Commission, 404 Ill. 487, 87 N.E. 2d 
354 (1949), Berndt v. Dept. of Labor etc. 44 Wash. 2d 138, 265 P. 2d 
1037, and Merritt v. Dept. of Labor etc. , 41 Wash. 2d. 633, 251 P. 2d 
158. 
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The findings of the Deputy Commissioner are in sufficient 
detail within the meaning of Vendemia v. Cristoldi, 1955, 95 U.S. App. 


D. C. 230, 221 F. 2d 103. 


The Deputy Commissioner found that the "claimant suffered 
a paralysis of side due to occlusion of a cerebral vessel". The fore- 
going finding is definite and inclusive. There is no language in the 
Vendemia case, supra, which directs a more definite conclusion on the 
part of the Deputy Commissioner. Moreover, it is reasonable to assert 
that the reversal of the findings of the Deputy Commissioner in the 
Vendemia case, supra, was largely prompted because of the failure of 





the Deputy Commissioner to make an award in favor of the decedent's widow. 
In that case the employee had just returned from lunch and had resumed 
his work, picking rails and setting them on holes, when he was stricken 
with occlusion of the coronary artery. | 


It is significant in the Vendemia case, supra, that this 
Court felt that the Deputy Commissioner's findings should embrace the 
following: | 


1. Whether the attack was an injury. | 


If so, the cause of the attack. 





2 | 
3. The relation of claimant's work to the attack. 
4 


The existence of a weakened or diseased condition before 
the attack. | 
An examination of the Deputy Commissioner's findings will reveal a 
substantial compliance with the requirements under the Vendemia case, 
supra. 
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CONCLUSION 


Considering the strenuous work of the claimant, the fact 
that he had a significant pre-existing hypertensive condition with arterio- 
sclerosis, and that he was stricken in the course of his employment, 
: the decisions of this Court and other courts support the view that these 
_ circumstances only yield evidence of causation and that the injury arose 
out of the employment. 


Further considering that in review of an administrative 
order , findings must be presumed to be correct and accepted unless 
they are not supported by substantial evidence on the record considered 
as a whole, and that the burden of showing the lack of substantial 
evidence to support the order is upon the appellants. 


And further that a function of this Court is to take into 
account the settled Rule "that the Act is to be construed with a view to 
its beneficient purposes", Doubts, including the factual, are to be re- 
solved in favor of the employee or his dependent family. 


In the light of the foregoing appellee, Bedney, is impelled 
to urge upon this Court the affirmance of the judgment below and the 
award of the Deputy Commissioner. 


Respectfully submitted, 


EVERETT L. EDMOND 


1510 - 9th Street, N. W. 
Washington 1, D. C. 


Attorney for Appellee, Bedney 
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In the opinion of appellee the question presented is 
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effect that the employee’s injury arose out of and in the 
course of his employment is supported by substantial evi- 
dence in the record considered as a whole. 
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COUNTERSTATEMENT OF CASE 


This cause arose upon a complaint to review and set 
aside as not in accordance with law a compensation order 
filed on January 31, 1957 by P. J. Donovan, deputy com- 
missioner, Bureau of Employees’ Compensation, United 
States Department of Labor, in which order the deputy 
commissioner awarded compensation to L. B. Bedney here- 
inafter called ‘‘claimant’’ or ‘‘employee”’ on account of an 
injury which the deputy commissioner found to have 
arisen out of and in the course of his employment. 
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The said order was issued pursuant to the provisions of 
the Longshoremen’s and Harbor Workers’ Compensation 
Act of March 4, 1927, 44 Stat. 1424, 33 U.S.C. 901 et seq., 
as made applicable to the District of Columbia by the 
Act of May 17, 1928, 45 Stat. 600, D.C. Code 36-501. 


THE COMPENSATION ORDER 


In the compensation order complained of, the deputy 
commissioner found the facts to be in part as follows: 


“That on November 10, 1955, the claimant above 
named was in the employ of the employer above 
named, whose address is P. O. 16112 Euclid Avenue, 
Cleveland, Ohio; that the employer was subject to 
the provisions of an Act of Congress approved May 
17, 1928, entitled ‘An Act to provide compensation 
for disability or death resulting from injury to em- 
Se ii in certain employments in the District of 

olumbia, and for other purposes’; that the liability 
of the employer for compensation under the said Act 
was insured by the General Accident Fire and Life 
Assurance Corporation, Ltd.; that on the said date 
the claimant herein, while performing services for the 
employer as a laborer-hod carrier at the employer’s 
premises at 6130 North Capitol Street, Washington, 
District of Columbia, sustained personal injury result- 
ing in his disability; 

That for a number of years prior to the injury on 
November 10, 1955, the claimant had sclerosis of the 
cerebral arteries and severe diastolic hypertension, 
although he suffered no symptoms of this condition 
and it had not interfered with his ability to perform 
his regular work; that on November 10, 1955, he was 
engaged as a laborer, standing on the ground level 
and receiving planks which were handed down to 
him from a co-worker two levels above; that the planks 
weighed 90 pounds each, and after receiving them from 
the co-worker above the claimant stacked them on the 
ground level; that this was strenuous work; that at 
approximately 10:30 a.m., after having performed the 
above-described strenuous work for several hours, with 
the exception of a few minutes during which time he 
was required to receive his pay, the claimant suffered 
a paralysis of his right side due to occlusion of a 
cerebral vessel; that the strenuous work in which the 
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claimant was engaged on November 10, 1955, acceler- 
ated the pre-existing hypertension and was a con- 
tributing factor in the resulting occlusion; 

That the injury arose out of and in the course of 
the employment; that written notice of the injury was 
not given to the employer within thirty days, but that 
the employer had immediate knowledge of the injury 
and has not been prejudiced by the lack of written 
notice; that the employer furnished the claimant with 
some medical treatment in accordance with the pro- 
visions of section 7(a) of the Act; that the claimant 
secured additional medical treatment and care required 
by him as a result of the injury; that the employer is 
liable for the reasonable cost of all medical and hos- 
pital treatment and care required by the claimant as 
a result of the injury; that the average weekly wages 
of the claimant herein at the time of the injury were 


That since the injury and as a result thereof the 
claimant has been wholly disabled; that such total dis- 
ability is continuing and is permanent; that the claim- 
ant is entitled to compensation for such permanent 
total disability at the maximum rate of $35 per week; 
that accrued compensation for permanent total dis- 
ability from November 10, 1955, to January 16, 1957, 
inclusive, 62 weeks at the rate of $35 per week, amounts 
to $2,170; that nothing has been paid by the employer 
and the insurance carrier as compensation.”’ 


The insurance carrier and the employer brought a pro- 
ceeding in the court below to set aside said order pursuant 
to section 21(b) of the Compensation Law, 33 U.S.C. sec- 
tion 921(b). The court below sustained the order. This 
appeal followed. 
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ARGUMENT 
I. 


The Record Supports the Finding That the Employee Sustained 
an Injury Which Arose Out of and in the Course of 
Employment. 


A. The Evidence. 


At the hearing before the deputy commissioner the 
deputy commissioner made a statement for the record 
(J.A. 10), which statement was accepted by both parties, 
to the effect that the claimant on November 10, 1955 was 
engaged with a co-worker in taking down scaffolding; that 
the co-worker was on the third deck handing down planks 
weighing about 90 pounds each to the claimant who was 
on the floor [ground] level; that at approximately 10:30 
a.m. the claimant went to get his pay, returned within a 
few minutes and continued on such work; that after the 
co-worker had handed down an additional two or three 
planks he noticed that the claimant apparently was not in 
normal health; that claimant’s foreman reported that 
claimant came to him and complained about numbness in 
his arm and that he sent claimant to the office where he was 
sent to the hospital, and that the employer referred claim- 
ant to Dr. Leo J. Schildhaus whose original diagnosis was 
(Deputy Commissioner’s Exhibit No. 1; J.A. 19) ‘‘aeute 
cerebro vascular accident with thrombosis of left cerebral 
vessels and flaccid paralysis of right side of body, bladder 
and bowel paralysis of sphincters and incontinence and 
aphasia’’. 

The claimant did not attend the hearing due to his phys- 
ical condition and counsel for both parties agreed that the 
circumstances under which the incident occurred could be 
read into the record without calling lay witnesses (J.A. 
12). 

The parties also agreed to admit into the record: Dep- 
uty Commissioner’s Exhibit No. 1, a medical report on 
standard form DCCA-304, dated December 2, 1955, and 
executed by Dr. Leo J. Schildhaus (J.A. 19) ; Deputy Com- 
missioner’s Exhibit No. 2, a report by Garfield Memorial 
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Hospital (J.A. 21); and Deputy Commissioner’s Exhibit 
No. 3, a narrative report by Dr. Bernard J. Walsh, dated 
August 1, 1956 (J.A. 22). 

At such hearing, Dr. Harden’s report dated October 23, 
1956 (J.A. 32) was received in evidence. It reads in 
part as follows: 


‘In a patient with hypertension, schlerosis (sic) of 
the blood vessels is prone to occur especially in vessels 
where the blood pressure is normally high. In addi- 
tion, the higher the level of the blood pressure the 
more rapidly does this occur. Once schlerosis of the 
vessels has occurred then the possibility of thrombosis 
occurring is greatly increased, particularly of the 
cerebral vessels in the hypertensive patient. The 
majority of cerebrovascular accidents occurring in 
hypertensives in many series is due to thrombosis. 

“*It would follow that the strenuous work im which 
Mr. Bedney was engaged, both prior to and at the 
time of his illness, was definitely a contributing factor 
to his accident. It has been demonstrated repeatedly 
that strenuous exertion elevates the blood pressure in 
both normal and hypertensive people. At a matter of 
fact, the best medical management to avoid such acci- 
dents as has happened to Mr. Bedney is control of the 
level of blood pressure with drugs and limitation of 
activity. 

‘‘Furthermore, F. R. Ford ae two cases in the 
Bulletin of Johns Hopkins Hospital of thrombosis 
of the basilar artery due to manipulation of the neck 
and cited other cases in the literature. This raises 
the possibility that certain activities of the head and 
neck may act as a trigger mechanism to the formation 
of thrombi in individuals who are vulnerable.’’ 


Dr. Harden also testified as follows: 

That he examined the claimant on October 16, 1956 and 
reviewed the file on his case (J.A. 24); that (upon cross 
examination of the witness on the basis of his report 
received in evidence as Claimant’s Exhibit ‘‘A’’—J.A. 32) 
the length of time the claimant had been engaged in stren- 
uous work would have some effect as regards the onset of 
claimant’s thrombosis but not to the extent that he would 
be more likely to have the thrombosis as a result of 
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several hours of such work rather than a shorter period 
of time on such work (J.A. 25) ; that the fact that claimant 
had handled only two or three planks after having re- 
turned to such work from getting his pay ‘‘would not have 
too much bearing’’ upon the outcome in his case (J.A. 
26); that strenuous activity causes elevation of blood 
pressure in normal persons and in persons who have 
high blood pressure so that activity over a period of time 
would make it more likely that claimant would have a 
thrombosis than if he were not engaged in strenuous ac- 
twity (J.A. 26); that while it is true that some persons 
suffer cerebrovascular accidents while asleep such persons 
have arteriosclerosis without hypertension but the person 
who has hypertension with sclerosis is more liable to de- 
velop thrombosis if he leads a very active life instead of 
a quiet, sedentary life (J.A. 26); that the blood pressure 
of a person who already has hypertension is increased by 
activity (J.A. 27); that cerebrovascular accidents may 
be caused by a thrombosis, a hemorrhage or by occlusion 
due to sclerosis and the diagnosis in claimant’s case was a 
thrombosis in a narrowed blood vessel (J.A. 28); that it 
is not true that claimant’s illness was due exclusively to 
sclerosis but was due to the formation of a clot in a nar- 
rowed blood vessel which caused the complete occlusion of 
the vessel (J.A. 28); that some persons survive cerebral 
hemorrhages, particularly small hemorrhages (J.A. 29); 
that when sclerosis develops the blood vessel becomes nar- 
rower making it easier for clots to form which occlude 
the vessel whereas in a normal blood vessel a clot would 
not form under the same circumstances (J.A. 29); that 
the formation of a clot in such cases is one of the com- 
plications of a sclerotic condition of the artery—the open- 
ing of the vessel is narrowed and a small clot then occludes 
the narrowed opening of the vessel (J.A. 29) ; that the most 
likely reason for claimant’s blood pressure of 290/220 as 
reported by Dr. Schildhaus (Deputy Commissioner’s Ex- 
hibit No. 1; J.A. 19) is that claimant had been engaging in 
strenuous activity which would elevate his blood pressure 
and that the subsequent drop in such pressure [as found 
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by him (Claimant’s Exhibit ‘‘A’’; J.A. 32) and Dr. Walsh 
(Deputy Commissioner’s Exhibit No. 3; J.A. 22)] was due 
to rest and limited activity, although blood pressure as 
found by Dr. Schildhaus could be significant if a patient 
goes into shock (J.A. 30); that in a normal person the 
blood vessels are elastic and can stand an increase in pres- 
sure because they ‘‘give’’ but in a person with sclerotic 
blood vessels the vessels are hard and do not ‘“‘give’’ 
in spite of increased blood pressure, so that damage to 
a vessel may occur with marked elevation of the pressure 
and if damage occurs a thrombose formation is more likely 
(J.A. 31); that a cerebrovascular accident can arise from 
the closing of a sclerotic artery but such result would be 
gradual whereas claimant’s accident ‘‘was a fairly sudden 
occurrence”? (J.A. 32). [From the above narration of 
Dr. Harden’s testimony it will be seen that appellants’ 
statement in their brief (p. 6) that Dr. Harden ‘‘was unable 
to express an opinion as to the effect of the work on the 
cause of illness’’ is not consistent with the record.] 

Dr. Bernard J. Walsh called by the carrier was cross- 
examined with reference to his report to counsel for the 
insurance carrier dated August 1, 1956 which report states 
in effect that there is no reason to relate claimant’s cere- 
bral thrombosis to his work (J.A. 23); Dr. Walsh admitted 
that the opinion expressed in such report was based on 
information that at the time of his thrombosis claimant 
‘*had loaded his hod with brick and was carrying it into 
the building’’ (quotation from J.A. 22) whereas the re- 
port shows (J.A. 10) that at such time claimant was handl- 
ing 90-pound planks (J.A.14). Dr. Walsh further admitted 
that handling such planks would be considered ‘‘strenuous’’ 
work (J.A. 14) and that the treatment for high blood pres- 
sure included the ‘‘avoidance of strenuous physical effort’’ 
(J.A. 15, 41). Dr. Walsh also agreed with claimant’s 
counsel that heavy lifting would ‘‘increase the pressure on 
the heart’? and that strain would increase the pressure 
within the abdominal aorta (J.A. 16). He also testified 
that physical strain by a person suffering from hyperten- 
ston would tend to hasten death or to aggravate the per- 
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son’s condition (J.A. 16). Under further cross-examina- 
tion, Dr. Walsh testified that strenwous work by a person 
with hypertension could aggravate the hypertension (J.A. 
18). Upon questioning by the deputy commissioner, Dr. 
Walsh stated that a cerebral hemorrhage could cause a 
hemiplegia and that the claimant may have had a cerebral 
hemorrhage (J.A. 18), although persons who suffer cere- 
bral hemorrhages generally die as a result thereof (J.A. 
19). 

Dr. Walsh was recalled by the carrier at the hearing of 
November 23, 1956 and among other things testified that 
arteriosclerosis is more frequently found in people with 
hypertension (high blood pressure) but that most people 
who have arteriosclerosis do not have hypertension (high 
blood pressure) (J.A. 41). 

Dr. Jonathan M. Williams was also called as an expert 
witness on behalf of the insurance carrier and testified that 
the evidence supported a diagnosis of thrombosis but not 
of an apoplectic stroke (J.A. 35, 36) [there was no diag- 
nosis of apoplectic stroke] and that a thrombosis was more 
likely to form during periods of inactivity than during 
activity (J.A. 39). 


B. Argument. 


The scope of judicial review of a compensation order 
under the Act here involved has been set forth with particu- 
larity in O’Leary v. Brown-Pacific-Maxon, 340 U.S. 504. 
The Court there stated: 


‘“‘The standard, therefore, is that discussed in Uni- 
versal Camera Corp. v. National Labor Relations 
Board, 340 U.S. 474, 71 S. Ct. 456. It is sufficiently 
described by saying that the findings are to be accepted 
unless they are unsupported by substantial evidence 
on the record considered as a whole. The District 
Court recognized this standard. 

We are satisfied that the record supports the Deputy 
Commissioner’s finding. * * * We do not mean that 
the evidence compelled this inference; we do not sug- 
gest that had the Deputy Commissioner decided against 
the claimant, a court would have been justified in dis- 
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turbing his conclusion. We hold only that on this ree- 
ord the decision of the District Court that the award 
should not be set aside should be sustained.’’ 


According to the above standard, the finding of the deputy 
commissioner to the effect that there was causal rela- 
tionship between claimant’s cerebral accident and his 
employment is supported by the record. This case pre- 
sents a typical case in which there is a conflict of medical 
opinion. Two physicians testified to the absence of such 
relationship and one testified that there was such relation- 
ship. (It goes without saying that the relative number of 
experts on each side does not decide the issue.) 

Where there is medical opinion both in support of and 
opposed to an administrative finding of causal relation- 
ship the permissible extent of reviewing court’s duty is 
as stated in Gooding v. Willard, 209 F.2d 913 (C.A. 2, 1954). 
In that case the court said: 


In this instance the learned judge undertook to do 
so [review the record as a whole] and made a thorough 


analysis of the evidence which led him to the conclusion, 
for the reasons he set forth at length, that the ad- 
ministrative finding that the death of the employee 
was unrelated to the injury of his employment was 
not supported by substantial evidence. But that de- 
pended upon the credibility, in the sense of reliability, 
of the several witnesses who testified either that it 
was or that it was not, for the testimony either way, if 
believed, was undoubtedly adequate to support a find- 
ing in accordance with it. Where it cannot be said 
that the testimony was so inherently improbable that 
it was unworthy of belief as a matter of law, and that 
certainly was not so as to any of this testimony in 
respect to such a technical and complicated issue, the 
determination of the trier of fact as to whether the 
evidence of one set of witnesses who testified before 
him rather than that of the other is the more reliable 
is controlling. 


See also Glens Falls Indemnity Co. v. Henderson, 212 
F.2d 607 (C.A. 5, 1954), in which the employee was doing 
his regular work when he suffered a heart attack (coronary 
thrombosis); Harbor Marine Contracting Co. v. Lowe, 
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152 F.2d 845 (C.A. 2, 1945) and Pittston Stevedoring Co. 
v. Willard, 190 F.2d 267 (C.A. 2, 1951). 

See also Commercial Casualty Ins. Co. v. Hoage, 64 App. 
D.C. 158, 75 F.2d 677 (1935), cert. denied, 295 U.S. 733. 
in which this Court held that a court cannot weigh medical 
evidence and determine where the preponderance lies as 
to the question of whether the disability resulted from 
disease alone or from the employment superimposed upon 
the diseased condition. This Court further held that the 
term ‘‘accidental injury’’ includes any injury unexpected 
and not designed, though the employee be subject to phys- 
ical infirmities at the time, and that such injury may occur 
notwithstanding the fact that the employee be then en- 
gaged in his usual and ordinary work. 

And in a very recent case arising under the Longshore- 
men’s Act involving a vascular injury to an employee with 
pre-existing arteriosclerosis, Mississippi Shipping Co. v. 
Henderson, 231 F.2d 457 (C.A. 5, 1956), the Court of Ap- 
peals reviewed the conflicting medical evidence and ad- 
hered to the principle of workmen’s compensation law that 
even if the evidence permits conflicting inferences the in- 
ference drawn by the deputy commissioner, if supported 
on the record as a whole, will not be rejected. Accord: 
Southern Shipping Co, v. Lawson, 5 F. Supp. 321 (Fla. 
1933). Cf. Hoage v. Royal Indemnity Co., 67 App. D.C. 
142, 90 F.2d 387 (1937), cert. denied, 302 U.S. 736; Avignone 
Freres, Inc. v. Cardillo, 73 App. D.C. 149, 117 F.2d 385 
(1940); London Guarantee & Accident Co. v. Hoage, 62 
App. D.C. 323, 72 F.2d 191 (1934); Southern Stevedoring 
Co. v. Henderson, 175 F.2d 863 (C.A. 5, 1949). In all of 
these cases the record contained conflicting medical opinions 
on the causal relationship of a vascular accident. 
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CONCLUSION 
In view of the above it is respectfully submitted that 
the compensation order complained of was in accordance 
with law and that the judgment of the court below sustain- 
ing it should be affirmed. 
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